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Abstract 


Global and knowledge-historical perspectives 
represent a productive challenge to the statist 
positions which still characterise much of legal 
history — positions whose deficiencies have become 
increasingly clear in recent times. This also applies 
to research on the Holy Roman Empire, which 
dominated the map of Central Europe until 1806. 
This empire had two central courts, the Imperial 
Chamber Court (Reichskammergericht) and the 
Imperial Aulic Council (Reichshofrat), which have 
been the subject of intensive study in German legal 
history since the 1960s. In order to utilise the rich 
yields of this research in terms of global history, 
German historians will have to stop reconstructing 
the history of the Imperial Chamber Court and 
Imperial Aulic Council teleologically as develop- 
mental steps towards the rule of law in the modern 
state. The process categories frequently used in the 
literature on the Holy Roman Empire, such as 
juridification, rationalisation and professionalisa- 
tion, prove to be insufficient to adequately describe 
knowledge of the production of normativity. What 
is needed is a sociology of the judicial production 
of norms that sees the practices of the judges in 
constant interaction with social normativity re- 
gimes. Using the example of the Imperial Aulic 
Council, the article demonstrates how organisa- 
tional and social analysis can be linked successfully. 


Keywords: collective judging, legal reasoning, 
early modern period, Holy Roman Empire, Impe- 
rial Aulic Council 
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I. Introduction 


In large parts of Europe, the 15th and 16th 
centuries saw the emergence and consolidation of 
centralised justice, which was exercised by colle- 
gially organised institutions such as the Scottish 
College of Justice, founded in 1532, or the Hogen 
Raad of the Netherlands, established in 1582. This 
centralised justice was accompanied by the devel- 
opment of a sequence of courts and was therefore 
of great importance for the modern state-building 
process.” The Holy Roman Empire participated in 
this development with the Imperial Chamber 
Court, founded in 1495 and from 1689 onwards 
located in the imperial city of Wetzlar, and the 
Imperial Aulic Council, which was formed in the 
16th century from the court councils of the Habs- 
burg emperors CharlesV and Ferdinand 1 and 
remained tied to the imperial court; for most of 
its period of existence, it was therefore based in 
Vienna.? 

The depiction of these two courts in the histor- 
iography has changed fundamentally in recent 


BS 
w 


Prologue: Heinrich von Kleist on glocalisation 
ADAM ~— Would you like 
The case conducted formally, Your Honour, 
Or in accordance with our usual practice here? 
WALTER I hope the two aren’t mutually exclusive. 
We'll have your usual formal practice, please. 
ADAM Your Honour’s wish is my command. Are you 
Ready, Clerk Light? 
LIGHT Yes, I’m ready, Your Honour. 
ADAM _sLet justice take her course! 


Step forward, plaintiff. 
The Broken Jug (1806)? 


decades. Until well into the 20th century, numer- 
ous German historians, whose works were teleo- 
logically focused on the Prussian-dominated foun- 
dation of the German empire in 1871, regarded the 
Holy Roman Empire, which collapsed in 1806, as a 
pawn of foreign powers and the low point of 
national development. It was only after the idea 
of a German state based on military might had 
been thoroughly discredited by National Socialism 
that a change in thinking came about.* The Holy 
Roman Empire’s low degree of centralised state 
control now made it appear as a polity structurally 
incapable of aggression, which could be integrated 
into the function as a positively connoted counter- 
model to the contaminated Prussian legacy in the 
narrative of German traditions underpinning the 
Federal Republic. 

In this paradigm shift, research on the Imperial 
Chamber Court and the Imperial Aulic Council 
since the 1960s has played a major role.* From the 
outset, it was based on a consistent combination of 
basic archival work and university research. Tens of 
thousands of case files from both courts, held in 


Translated by Michael Kelly, 

with additional language-editing 
by Christina Péssel. 

Kxeist (1977) [1806] 26. 

For an overview on the state 

of research, see the articles in 
Goperey/vaAN RHEE (eds.) (2020). 
On the current state of research on 
the imperial courts of justice, see 


AMEND-TRAUuT (2020); OESTMANN 
(2020); BAUMANN (2021); AMEND- 
Traut et al. (2023). A history of the 
Imperial Aulic Council that satisfies 
current scholarly standards remains a 
desideratum. See: GSCHLIESSER 
(1942); as an overview: ORTLIEB 
(2019); on the court council of 
Charles V as a predecessor institution 
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to the Imperial Aulic Council, see 
OrTLIeEB (2024). 

On the reception history of the Holy 
Roman Empire, see LiEBMANN 
(2006); Cart (2010). 

For overviews, see Coy et al. (eds.) 
(2010); WiLson (2011); WHALEY 
(2012); SCHNETTGER (2020); 
STOLLBERG-RILINGER (2021). 
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Germany and Austria, have been catalogued ac- 
cording to standardised criteria with the generous 
support of the DFG (German Research Founda- 
tion), the Volkswagen Foundation and the Union 
of the German Academies of Sciences and Human- 
ities.© As part of an interdisciplinary social and 
constitutional history,” this empirical groundwork 
formed the basis for numerous substantial mono- 
graphs and source editions. A number of dedicated 
book series,* the Gesellschaft fiir Reichskammer- 
gerichtsforschung (Society for Research on the Im- 
perial Chamber Court)? and the Netzwerk Reichs- 
gerichtsbarkeit (Network Imperial Jurisdiction) *° 
provide an infrastructure that has already enabled 
the productive exchange between several genera- 
tions of legal scholars and historians. More re- 
cently, it has also enabled innovative work on 
supplications, the use of imperial judicial system 
by Jews, and on trial records as a source for the 
history of cartography." 

Research into the Imperial Chamber Court and 
the Imperial Aulic Council can thus be counted as 
one of the greatest successes of Europdische Rechts- 
geschichte (European legal history as conceptualised 
by German scholars in the 1960s). At the same 
time, however, it also demonstrates the latter’s gaps 
and blind spots, which have recently been pointed 
out from the perspective of the history of knowl- 
edge and global history. '” In addition, the intensity 
of research with regard to both courts is currently 
declining,’ despite the fact its insights could 


On these cataloguing projects, 
initiated by Bernhard Diestelkamp 
and Wolfgang Sellert, see 
BATTENBERG/ SCHILDT (eds.) (2010); 
AUER (2017); SCHENK (2017). 
Moraw/ Press (1975) is a classic 
example of this. 

The series Quellen und Forschungen 
zur hochsten Gerichtsbarkett im 

Alten Reich with a current total 


of 78 volumes and the bibliothek 12 

altes Reich with 41 volumes (as of Dove (2012), (2014). 
30 January 2024) are particularly 13 

noteworthy. 


http://www.reichskammergericht.de 

(last accessed on 30 January 2024). 
https://blognetzwerkreichsgerichts 
barkeit.wordpress.com (last accessed 

on 30 January 2024). 

On the significance of the files 14 
of the Imperial Aulic Council for 
supplication research, see ORTLIEB 

(2011); Hauc-Moritz/ ULLMANN 


(eds.) (2015); Hausmann (2016); 
ZEILINGER (2022); on the use of 

the Imperial Aulic Council by 

Jews and Jewish communities, see 15 
KaspER-MARIENBERG (2012); 
GrieMERT (2015); SrLuk (2021); 
Kasper-MARIENBERG/ FRAM (2022); 
on Imperial Chamber Court records 
as sources for the history of carto- 
graphy, see BauMANN (2022). 

See, with additional references, 


Already around ten years ago, there 

was talk on various occasions that the 
historiography of the imperial central 
courts was increasingly losing touch 

with current research programmes. 

See DorENER (2015) 254; EHRENPREIS 16 
(2015) 153; KatipKe (2015) 19. 17 
See, with additional references, 18 
KrIscHER (2010), (2012); 
STOLLBERG-RILINGER (2016); 

KrISCHER (2017); HOFFMANN- 
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productively contribute to a number of current 
debates: while historians identify research into 
early modern cultures of decision-making as a 
desideratum, * scholars of law are also becoming 
increasingly aware of their insufficient understand- 
ing of collegial decision-making processes. The 
question of how the legal methodology aimed at 
forming individual knowledge functions in the 
sociological context of a court of law has hardly 
ever been asked, let alone answered.’ These de- 
bates could be brought together under the um- 
brella of a new approach to renewing research on 
the imperial central courts in order to contribute 
to the judicial turn'® that Dieter Grimm recently 
advocated with regard to contemporary history. 
In order for such a project to succeed, however, 
research on court practice will have to critically 
evaluate its premises, many of which still date back 
to the 1960s and 1970s, and deal with a theoretical 
deficit in working with trial documents that has 
now become obvious. For even where no explicit 
claim for an allegedly specifically German tradition 
of the rule of law was made with respect to the 
Imperial Chamber Court and Imperial Aulic 
Council, the »vehement focus on learned law and 
the development of a legal system in the strictest 
sense« of the Europdische Rechisgeschichte was adopt- 
ed.!” For example, though it makes little sense in 
terms of systems theory, the communication space 
of the Holy Roman Empire has often been equated 
with a legal system, '* an approach which inher- 


Reunivz et al. (2018); HorrMANN- 
Reunivz et al. (2021); KriscHER 
(2021). 

As an early modern historian, 

I am not in a position to have a 
complete overview of the juris- 
prudential debate. However, the 
following contributions seem to me 
to have interdisciplinary and cross- 
epochal potential: FiscHER (2013); 
CoHEN (2014); Ernst (2016); 
HAcxer/ Ernst (eds.) (2020); 
FISCHER (2021); LUBBE-WOLFF 
(2023); and from a sociological and 
political science perspective 
Haser_er (2014); KRANENPOHL 
(2009), (2010). 

Grim (2022) 324. 

Duve (2014) 24. 

For example in ARETIN (1999) 110; 
WILLowEIT (2006). 
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ently marginalises extrajudicial and infrajudicial 
practices,"? and considerably overestimates the 
significance of legal communication in the context 
of social conflict regulation. 

Not even the >cultural turn: at the turn of the 
millennium led scholars to break free from this 
path-dependency. While other disciplines used 
ethnological approaches to increase complexity 
through alienation,”® the historiography of the 
Imperial Chamber Court and Imperial Aulic 
Council continued to reduce complexity by 
interpreting the two institutions narrowly as part 
of a »complementary imperial state« (komplemen- 
térer Reichsstaat)”* and thus viewing early modern 
legal production through the lens of contempo- 
rary jurists’ self-description.*” Conceptually, this 
brought researchers closer to the very statist posi- 
tions of the classic Prussian studies that they had 
once set out to overcome. In this »history, which 
made the past look like the present«,”* the Imperial 
Chamber Court and Imperial Aulic Council con- 
tinued to be addressed with macro-sociological 
process concepts such as professionalisation, mod- 
ernisation and secularisation, which had long since 
come under criticism elsewhere.** Ambiguities, 
competition and translation processes between 
different normative regimes, in which internation- 


On the concept of infrajustice, see 
HArtTER (2012), (2021). 

Reference should be made to the 
constitutional-historical synthesis by 25 
STOLLBERG-RILINGER (2015); more 
recently also Neu (2023). 

On this concept, see Scumipt (1999), 
(2001), (2011); WHatey (2012); 
criticism in SCHILLING (2001); 26 
Grar et al. (2001); REtNHARD (2002); 
KNorRING (2015). 

Close dependence on the publi- 
cations of contemporary jurists still 
characterises the explanations in 
ScHMIDT (2021); see the critical 
review by Frmpet (2023). 

For instance, with respect to similar 
tendencies in the legal history of 
Latin American law, see HERZOG 
(2024) 50. She continues: »By going 
down this road, proponents of this 
type of history argued for continuity 
where none existed, and they ignored 
all that was no longer relevant to the 
present or was simply too strange or 
too counterintuitive to digest.« 

For example in EIsENHARDT (2023) 
393; compare the fundamental 


Joas (2012). 


criticism of the ill-considered use of 
macro-sociological process terms in 


The following are just a few 

examples: RosEN (2006); KarsTEN/ 
TuessEN (eds.) (2015); Duve (2017); 
THIESSEN (2021); Duve (2022a); 
Duve/Ecio (2023) 160-167. 

Recently, for example, with regard 

to the handling of court privileges, 

it has been stated that the decisions 27 
of the Imperial Chamber Court and —.28 
the Imperial Aulic Council were 
characterised by a »clear direction« 
throughout the early modern period: 29 
EISENHARDT (2023) 350-352. 

However, such a conclusion can 30 
only be reached if one disregards 
the financial interests of the court 
personnel, which were particularly 
pronounced in the granting of 
privileges and stood in irresolvable 
tension to coherent decision-making 
processes. On this, see SCHENK 
(2024e). The widespread unwilling- 
ness to deal with the economic 
foundations of pre-modern judicial 
practice has already been criticised 


al (legal) historical research is interested,~> on the 
other hand, were marginalised or even rendered 
invisible.” 

The agenda of Europdische Rechtsgeschichte was so 
»very German«”’ that it did not fall on fertile 
ground even in Austria. In Vienna, where the 
Imperial Aulic Council had been based for centu- 
ries, scholarly interest in the subject remained 
limited, despite the progress made in cataloguing 
its files. The Imperial Aulic Council hardly plays a 
role in more recent empire research, 7% although 
numerous Habsburg diplomats and statesmen be- 
gan their careers there. This is perhaps unsurprising 
if we consider that the premises of this research do 
not envisage any kind of glocalisation of the object 
of investigation and instead favoured a decontex- 
tualised reading of trial files. Contact with research 
on the imperial court in Vienna was not sought 
because there was little interest in examining the 
integration of the Aulic Council’s members within 
the wider interaction system of the imperial 
court.”? The »ubiquitous social networks [which] 
deeply shaped early modern justice«*° were almost 
entirely lost from view, as was the »micro-founda- 
tion of macro-processes«.>* 

Instead, idealistic positions were upheld that 
can hardly be reconciled with the results of more 


from the perspective of legal scholar- 
ship by Fatk (2000). With regard to 
the Imperial Aulic Council, this 
deficit is also noticeable in the broad 
field of micropolitics. As will be 
shown in the following, this has 
contributed significantly to the 
misinterpretations regarding the 
Council’s procedural autonomy and 
judicial independence. 

Duve (2014) 25. 

This applies, for example, to Jupson 
(2016). See the articles in 
WeENDEHORST (2015). 

Criticism of this can be found in 
ScHENK (2022b). 

RosENMULLER (2019) 257 with regard 
to the Spanish judiciary in Mexico. 
The fact that early modern rule in 
Europe cannot be understood with- 
out knowledge of the underlying 
clientele and patronage relationships 
is emphasised by RoHRSCHNEIDER 
(2014) 99-244 (using the example of 
the imperial diet); as well as in an 
overview by Emicx (2020). 

31 Emicu (2005) 196. 
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recent studies on Austrian history. For example, it 
is not clear how the picture painted in German 
research of a functional and widely respected im- 
perial judiciary can be reconciled with the forma- 
tion of Austria as one of Europe’s >great powers«. 
The Habsburg dominions outgrew the institutions 
of the Holy Roman Empire in the 18th century (at 
the latest), and Austrian politics frequently disre- 
garded imperial law.*” Until now, there has been 
an obvious lack of sensitivity towards the sources, 
along with a reluctance to recognise that the 
Imperial Aulic Council hardly fits into the insuffi- 
ciently complex narrative of the rule of law that 
was conceived half a century ago on the basis of the 
Imperial Chamber Court records. 

Statist premises should therefore be abandoned 
in favour of a glocalisation of the Imperial Aulic 
Council in the early modern société des princes. 3 To 
this end, first, the micropolitical interdependence 
between the Aulic Council’s personnel and Vien- 
nese courtly society would have to be examined. 
Second, the latter should be conceived as an 
epistemic community whose »knowledge of nor- 
mativity«** was characterised by the primacy of 
social stratification. Next, the councillors’ »knowl- 
edge of production of normativity«®* — with the 
help of which the councillors applied legal proce- 
dural rules and methodological doctrines in every- 
day court business —- would have to be analysed. It 
may be assumed that there was a pronounced 
competition of norms*® between courtly expect- 
ations of compromise and legal claims to ration- 
ality. 

The global-historical points of reference for 
such a project are obvious. The geographical spread 
of collegiate court institutions increased consider- 
ably in the context of European expansion. As early 
as the 17th century, it ranged from the Swedish 
Court of Appeal in Stockholm to the Paris Parle- 
ment and the Audiencias of the Spanish crown in 
Latin America.*” Today, collegiate courts exist on 


On this blind spot, see KuULENKAMPFF 
(2005) 1-4; also WALTHER (2021) 190. 
Moreover, the formation of Austria as 

a great power went handinhandwith 35 
the genesis of a patriotism that did 36 
not relate to the Holy Roman 


knowledge etc.« 


Empire. See FILLAFER (2020) 23-66. (2015). 
BELy (1999). 37 

Duve (2022a) 6: »Knowledge of view. 
normativity includes factual knowl- — 38 


edge, consequential knowledge, of 


course also legal knowledge, practical 
knowledge, implicit or explicit 


Duve (2021) 58-59. 
On the concept of the competition of 39 CHaxraparty (2002) 12-16. 
norms, see Karsten / THIESSEN (eds.) 
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all continents and are analysed by legal scholars in 
a global context.** Why should early modern 
research not be able to do the same? And why 
should it not be possible in both Europe and the 
Americas to achieve increases in complexity in 
empirical work with pre-modern trial documents 
that would enable a dialogue across epochs? 

Does critical justice research on the early mod- 
ern period not face similar challenges to postcolo- 
nial historiography? The latter has been dealing 
with the interweaving of institutional practices and 
power relations for some time, and for these 
purposes developed approaches to reading archival 
materials that do not merely repeat the self-descrip- 
tion of the record-forming organisation.*? Does 
Heinrich von Kleist, quoted at the beginning of 
this article, not lead us to the realisation that the 
archives of the Imperial Chamber Court and the 
Imperial Aulic Council, in the past often used for 
writing an affirmative history of progress, represent 
the material artefact of a »usual formal practice« 
that reproduced social inequality even (and espe- 
cially) when trial files and minutes (Protokolle) 
were silent about it? 

In order to deal with such questions, we need 
innovative approaches to the trial files that have 
been made accessible to researchers in the course of 
a number of large-scale projects in recent deca- 
des.*° These fascinating sources must not be con- 
signed to the museum along with Europdische 
Rechtsgeschichte, as they are precisely the font of 
those empirical surprises that theory-sensitive legal 
history cannot do without." The files and Proto- 
kolle of the Imperial Aulic Council, which amount 
to more than a kilometre of shelves in the Haus, 
Hof: und Staatsarchiv in Vienna, contain millions 
of surprises just waiting to be discovered. This does 
also, and especially, apply to the kind of legal 
history scholarship that seeks to overcome statist 
positions. In the context of such an endeavour, 
which is likely to meet with broad approval among 


be particularly interesting from an 
analytical point of view. See CoHEN 
(2014); HAckeR/ Ernst (2020); 
LUppe-Wo rE (2023). 


40 See also ScHENK (2024b). 
41 Forst/ GUNTHER (2021) 10. 


See Duve/Ecfo (2023) for an over- 


Comparisons between civil and 
common law courts have proven to 
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historians, it would be difficult for legal historians 
to avoid an external description’ of their own 
normative regime. After all, how could insuffi- 
ciently complex ideas about the evolution of Juris- 
tenrecht (law produced by legal experts) be over- 
come without a sociology of the production of 
law?’ The correct and important criticism of the 
lacunae in the classic »histories of institutional 
juridical practice«“* must lead to descriptions of 
the state, justice and legal knowledge that are more 
tolerant of ambiguity. 

The Imperial Aulic Council offers legal histor- 
ians ideal starting conditions to prove that with the 
help of global and knowledge-historical theories, 
significant increases in complexity are actually 
possible in supposedly well-ordered fields of legal- 
historical research. The Council left behind an 
abundance of artefacts, not only in Vienna but also 
scattered across large parts of Central Europe, 
which can be used for an external description as 
long as one is prepared to be surprised by this early 
modern community of practice.** 

This article is an invitation to confront these 
artefacts with new questions. In the following, 
I will first present some empirical observations on 
the creation of law at the Imperial Aulic Council 
that are diametrically opposed to the prevailing 
narrative of the rule of law in Germany. Based on 
these discrepancies, I will then, in a second step, 
discuss the selective use of sources and the corre- 
sponding underdetermined concept of practice in 
the existing research on the imperial central courts, 
before going on to present theory-sensitive per- 
spectives on the production of law by a collegiate 
court in the early modern period. In particular, the 
focus will be on intersections between projects in 
the history of knowledge and historical organisa- 


See KiESERLING (2004); LUHMANN 

(2018) 347-368 on the self and 

external description (Selbst- und 
Fremdbeschreibung) of social systems. 

On this desideratum, see BOULANGER 46 
(2019), (2020); see also the plea for a 
sociology of law »with even more 

law« in ScHULZ-SCHAEFFER (2004). 47 
Duve (2021) 49. 

Because if you banish grand narra- 

tives to the museum, you have to 

explain what is to succeed them. 

See also HoFFMANN-REMNITZ et al. 

(2021) 41; FUssex (2021) 134-163 on 
perspectives on structures and pro- 

cesses in the history of knowledge. 


XXV. 


Duve (2022a) 6. 


On the »return of the Jongue durée« in 
global history, see Conrap (2016) 
148; see also BLackBourn (2023) 


On »epistemic communities« and 
»communities of practice«, see 50 


I am building on the following 
articles: SCHENK (2022a), (2022b), 
(2023b), (2024a); on the potential of 
systems theory for legal history, see 
the early work by TeuBNER (1989); 
F6cEN (2002), (2003a), (2003b); 
JANSEN (2019); on the connection 
between systems theory and regime 
theory, see Duve (2022a) 8. 


tional research based on a pragmatic combination 
of systems theory and practice theory.” And be- 
cause theory and empiricism should inspire each 
other, in a third step I will link these perspectives 
with current developments in basic archival work 
and present the Imperial Aulic Council’s various 
types of Protokolle, which we plan to make easily 
accessible to researchers as part of a Digital Hu- 
manities project currently in preparation. The Pro- 
tokolle are particularly important for procedural 
studies as they record some of the key phases of the 
decision-making process that do not appear in the 
trial files. In order to adequately describe record 
keeping at the imperial court, however, we must 
first take a look at the community of practice that 
produced them. 


Il. Imperial Aulic Councillor Georg 
Christian von Knorr, Secretary of State 
Johann Christoph von Bartenstein and 
their Knowledge of the Production of 
Normativity 


In the second half of the 1730s, the Republic of 
Genoa intervened with the Imperial Aulic Council 
as the supreme feudal court of the Holy Roman 
Empire** against plans by the Imperial Palace to 
cede Genoese imperial fiefs to the King of Sardinia 
in order to settle the Polish War of Succession.” 
The Imperial Aulic Councillor Georg Christian 
von Knorr (1691-1762),°° who was appointed 
rapporteur in the proceedings, informed the Geno- 
ese envoy in advance of the evidence he required to 
be able to draw up a statement in support of the 
Genoese claims and then obtain a collegial opinion 
from the Council’s plenum for submission to 


48 See SCHENK (2014) on the areas of 
activity of the Imperial Aulic Council 
under feudal law. 

49 Fora detailed account, see 

SCHNETTGER (2006) 539-545. 

Brief, partly incorrect biographical 

information in GscHLIESSER (1942) 

405-406. For more details, see 

SCHENK (2024a). 
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Emperor Charles VI (Votum ad Imperatorem).** At 
the envoy’s request, the imperial palace set up an 
informal deputation in which Knorr’s report 
was edited under the direction of State Secretary 
Johann Christoph von Bartenstein (1689-1767)*” 
before it was put to the vote in the Imperial Aulic 
Council, approved without amendment and noted 
by the secretary in the minutes of the meeting 
(Resolutionsprotokolle). 

These events contradicted the formal require- 
ments for judicial proceedings contained in the 
Imperial Aulic Council’s ordinances and the im- 
perial electoral capitulation in every respect. The 
oral contacts between Knorr and the Genoese 
envoy, which directly influenced the presentation 
of the case in Knorr’s statement, violated the Aulic 
Council’s maxim that all communication had to be 
written as well as the rapporteur’s duty to maintain 
secrecy vis-a-vis the parties.°? The establishment of 
a deputation before the case was brought before 
the full session of the Imperial Aulic Council 
undermined the plenary principle and reduced 
the role of the adjudicating body to formalising 
an informal decision made elsewhere.** From the 
perspective of organisational sociology and proce- 
dural theory, the Imperial Aulic Council thus 
appears as a highly complex system of productive 
and representational practices of decision-making 
that constantly alternated between formal show- 
cases and informal back stages. *° 

From an analytical point of view, the actors we 
encounter at the imperial court are no less interest- 
ing. Although the rapporteur Knorr had been a 
member of the Imperial Aulic Council since 1731, 
he was not a lawyer by training but a Lutheran 
theologian. In 1712, this highly talented son of a 
Swabian braidmaker completed his doctorate at 
the university of Jena with a dissertation on the 
origin of evil and eventually entered the service of 
Duke Ludwig Rudolf von Braunschweig-Wolfen- 
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buttel (1671-1735), Charles VI’s father-in-law, as a 
librarian. The duke sent Knorr to Vienna as a 
legation councillor in 1731, where the emperor 
immediately appointed him to the Imperial Aulic 
Council. He was soon acting as rapporteur in 
dozens of proceedings, including trials as impor- 
tant to imperial politics as the Mecklenburg estates 
conflict. Not only the representative of Hanover 
but also other parties visited Knorr’s country estate 
close to Vienna because of his excellent contacts 
with the Empress. 

Although an industrious autodidact who left 
behind a specialist library with more than 5200 
volumes when he died,** Knorr received help in 
acquiring expert legal knowledge from his later 
father-in-law Bartenstein,*” a doctor utriusque iurts 
who rose to become the éminence grise of Austrian 
foreign policy in the 1730s as recording secretary of 
the Privy Conference and state secretary of the 
Austrian Court Chancellery.** Bartenstein was 
convinced that the imperial palace needed the 
support of large imperial estates such as Electoral 
Hanover and Brandenburg-Prussia to diplomati- 
cally secure the Pragmatic Sanction. This house law 
(Hausgesetz) published by Charles VI in 1713 estab- 
lished the indivisibility and inseparability of the 
Habsburg hereditary kingdoms, provided for a 
uniform order of succession and formed the basis 
for the succession of Charles’s daughter Maria 
Theresia to the throne in 1740. Looking back on 
the 1730s in 1762, Bartenstein wrote that he had 
done what had to be done to prevent the downfall 
of the House of Habsburg.*? 

The Imperial Aulic Council was not unaffected 
by the political arrangements of the teetering 
imperial house. In return for the support provided 
at the imperial diet, Berlin and Hanover (or rather, 
London)® expected concessions in various law- 
suits against the two elector-kings Frederick Wil- 
liam I (1688-1740) and George II (1683-1760) 


On these collegial reports, see SCHENK 
(2021). 

On Bartenstein see ARNETH (1871); 
BrauBACH (1953). 

See SELLERT (1973) 132-137 on the 
principle of written form; SCHENK 
(2023b) 66-72 on the rapporteurs’ 
duty of secrecy. 

See KiRCHHEIMER (1965) 22-24 on 
political justice in the modern age. 
On the theoretical framework, see 
LUHMANN (1995); TaCKE/ DREPPER 


(2018); STOLLBERG-RILINGER/ 
Kriscuer (eds.) (2010); EmicH 
(2011). 

See the three-volume auction 
catalogue: ANonymous (1762). On 
Knorr’s bibliophilia, see also the letter 
from Friedrich Heinrich von Secken- 
dorff to Johann Christoph Gottsched 
dated 30 October 1749 in D6rING/ 
Rupersporr (eds.) (2021) 56. 
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daughter in 1738. See BRauBACH 
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On the history of the chancellery, see 
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pending in Vienna. De facto, this amounted to 
discreetly delaying proceedings and coercing weak 
er parties into forced settlements. For this, Bar- 
tenstein needed ambiguity-tolerant followers like 
Knorr in the Imperial Aulic Council (of which he 
himself was not a member), who as rapporteurs 
were prepared to steer trials in the politically 
desired direction. 

Among the members of the Imperial Aulic 
Council, these practices led to heated debates, in 
which pragmatic »statesmen« sidelined juristic 
»pedants«, though this is not apparent from the 
Resolutionsprotokolle. However, in 1740, after the 
death of Charles VI, Imperial Aulic Councillor 
Johann Christoph Burkhardt von der Klee 
(1697-1761) dared to inform the Elector of Mainz 
in an anonymous report™ that, in many proceed- 
ings, the role of the supreme imperial court had 
been reduced to that of an acclamation body, 
merely giving post hoc validation to decisions 
already taken by informal deputations. However, 
during the weak Wittelsbach empire of Charles VII 
(1742-1745), the judicial reform that this whistle- 
blower hoped for was out of the question. 

In the second half of the 1740s, observers as 
diverse as the Gottingen public lawyer Johann 
Stephan Pitter (1725-1807) and the Prussian king 
Frederick II (1712-1786) still counted Knorr 
among the most important Imperial Aulic Coun- 
cillors.©% The meteoric rise of this excellent net- 
worker from humble beginnings to influential 
player on the imperial stage occurred at the same 
time as the erosion of formalised official channels; 
contemporaries opined that the court presidents 
no longer had any influence whatsoever at the 
imperial court. 64 Ty 1789, Friedrich Karl von Mo- 
ser (1723-1798), who himself served on the Im- 
perial Aulic Council from 1767 to 1770 and con- 
tributed a number of important works to Reichs- 


publizistik (the Holy Roman Empire’s public law 
scholarship), publicly ridiculed the former Council 
President Ferdinand von Harrach (1708-1778; 
in office 1751-1778) as a yes-man.® In Vienna, 
according to Moser, the court played with the 
blindfold of Lady Justice like the wind with a 
weather vane. 

The practices to which Moser was alluding are 
illustrated by a fiscal trial that took place in the 
1770s concerning the estates of the counts of 
Schénburg in Saxony.®” As part of a deputation 
investigating the case chaired by the imperial vice- 
chancellor, the president of the Imperial Aulic 
Council, various hand-picked Imperial Aulic 
Councillors and representatives of the Austrian 
Court Chancellery already agreed on the decision 
that was then to be taken by the Imperial Aulic 
Council in plenum. All members of the deputation 
scrupulously concealed the political background to 
the trial in the Imperial Aulic Council’s docu- 
ments. Even adherence to the usual procedural 
deadlines was discussed and arranged in advance 
in order to avoid the case appearing as a suspicious 
rush job. Bartenstein’s son Joseph, who had joined 
the Imperial Aulic Council in 1750, was involved 
in all of this. In his career, he served as rapporteur 
in countless trials and rose to become the Council’s 
vice-president in 1792. 


II. A plea for historical organisation studies 
from the perspectives of global history 
and the history of knowledge 


The deputations that dealt with cases before 
they reached the Imperial Aulic Council plenum, 
their membership and their influence on various 
trials, have hardly received scholarly attention so 
far; in fact, they barely feature in the literature on 


61 See, for example, the case study of the 63 In retrospect in his autobiography: Imperial Aulic Council’s president. 
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Ritterschaften (noble corporations) of 
the Duchy of Magdeburg and the 
Principality of Halberstadt in ScHENK 
(2013); for the relations between 
Austria and Prussia, see also SCHENK 
(2020a). 

The report, which I plan to edit, 

can be found in: Osterreichisches 
Staatsarchiv, Abteilung Haus-, Hof 
und Staatsarchiv (hereinafter: OStA 
HHStA), MEA, Reichshofrat, K. 10a, 
No. 1. 
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Purrter (1798) 158. Frederick II wrote 
in 1746: »Sous Bartenstein travail- 
laient deux hommes plus obscurs que 
lui encore, l’un se nommait Knorr et 
Pautre Weber, ce triumvirat gouverna 
l’état.« Quoted from: FrépEric II. 
(1879) [1746] 164. 

Both the Prussian envoy Maximilian 
von First and the Imperial Aulic 
Councillor Heinrich Christian von 
Senckenberg independently attested 
to the lack of authority of the 
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the Aulic Council. Monographs and more general 
surveys on the 18th-century Council published 
within the last two decades argue that it was 
characterised by »strict impartiality«? because 
the imperial palace endeavoured »to achieve settle- 
ments based on justice, rather than on politics«.” 
The Vota ad Imperatorem are regarded as an indica- 
tion of »how thoroughly the Aulic Council dis- 
cussed its draft decisions«,”° while the fact that the 
emperors hardly ever contradicted the legal opin- 
ion presented to them is seen as evidence of the 
high esteem in which the Aulic Council’s legal 
expertise was held at the imperial court.”! 

These views are all the more remarkable given 
that there is no shortage of references to the 
existence of the deputations in the sources. Their 
history goes back at least as far as the 17th cen- 
tury,’”” but their existence was far from uncontro- 
versial. Around 1740, the Reichspubhizist Johann 
Jacob Moser (1701-1785) wrote an expert opinion 
(which has been available in a modern edition 
since 1973) in which he explicitly stated that in 
recent years, the Imperial Aulic Council had in 
»almost all important matters« had to approve the 
decisions of informal circles in which representa- 
tives of the Austrian Court Chancellery set the 
tone.”* The imperial estates took up the issue and 
in 1742 wrote an explicit ban on deputations into 
Charles VII’s electoral capitulation.” Contempo- 
rary legal literature also repeatedly emphasised that 
in politically sensitive matters, the Imperial Aulic 
Council was sometimes only consulted »pro for- 
ma«’* by the imperial palace. Occasionally, this 
was even done with explicit reference to the pro- 
ceedings concerned and by naming the >grey emi- 
nences: in the background.” 

Given the availability of printed primary source 
material (including modern critical editions on 


Wuatey (2012), vol. 2, 63. 75 
Wuatey (2012), vol. 2, 65. WESTPHAL 
(2002) 442-443; WESTPHAL (2005) 

251; Erwin (2009) 200; SCHNETTGER 
(2020) 218-219 also speak of a 76 
comparatively high degree of deci- 
sion-making autonomy on the part of 

the Imperial Aulic Council, with 

varying degrees of nuance. 

SELLERT (2018) 91. 77 
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these issues), it is difficult to avoid the conclusion 
that many researchers have avoided a consistent 
examination of the empirical evidence that would 
have called into question the traditional image of 
the Imperial Chamber Court and the Imperial 
Aulic Council as representing a German tradition 
of the rule of law. Even the large-scale archival 
cataloguing projects, which represent a significant 
legal historical contribution to the study of the 
Holy Roman Empire, could not act as a corrective 
in this respect, as their conceptualisation uncriti- 
cally transferred the understanding of judicial 
decision-making as intellectualised, anonymous 
and disembodied that is part of the sel&description 
of the modern legal system (at least in the area of 
civil law)”’ to historical analysis. 

The archival cataloguing projects for the files of 
both the Imperial Chamber Court and the Impe- 
rial Aulic Council have so far focused exclusively 
on the trial records. While these are of great value 
to historians due to the evidence they contain 
(charters, inventories, maps, plans, etc.), reading 
them without taking into account the context of 
the files does not enable us to conduct procedural 
analyses of early modern trials. As already Anselm 
von Feuerbach (1775-1833) pointed out, trial re- 
cords are »acts of the court, but they show nothing 
more than - themselves. How they came into 
being, what lies behind them, what preceded 
them, what happened or did not happen in the 
background when they were made: no more of this 
appears in them than they themselves thought it 
good to report. The actual action of the court has 
passed unobserved; what remains is a mere result, 
from which it is far from certain that the manner 
in which it acted can be inferred.«”* 

In contrast to Feuerbach, today’s researchers are 
often insufficiently aware of the fact that the 


Mont (1789) 319; see also BupDERS 
(1751) 241; SELcHow (1778) 
289-290; ZANG (1790) 126-127; 
SENCKENBERG (1799) 25-26. 

For example, Gaspari (1790) 204 
with regard to the drawing up of a 
Votum ad Imperatorem in the dispute 
over the expulsion of the Salzburg 
Protestants (1732). 

For comparisons with selfdescrip- 
tions of judiciaries in common-law 
systems, see Lepsius (2016); HACKER/ 
Ernst (eds.) (2020). 
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creation of court records not only served to pro- 
duce decisions, but also to present them.” This is 
because there is a lack not only of a reflective 
concept of practice but also of basic research on 
filing practices (Aktenkunde) that would provide a 
methodological basis for dealing with the case files 
of the Imperial Chamber Court and the Imperial 
Aulic Council.® As a result, historians who rely 
solely on the trial records not only ignore the 
informal, backstage interactions underlying the 
courts’ work, but even disregard important phases 
of its formal proceedings that are recorded only in 
the Protokolle, not in the files. In view of all this, it is 
not surprising that numerous legal-historical 
works on »court practice« have hardly progressed 
beyond the uncritical reproduction of the courts’ 
own narratives of its cases. 

Nor would more than a self-description emerge 
when applying such a traditional approach to the 
files of those Imperial Aulic Council proceedings 
whose outcome, as we know from other sources, 
was more or less decided in advance by an informal 
deputation. Even for cases that led to bitter dis- 
putes not only within the Imperial Aulic Council 
but also at the imperial diet, which contributed 
significantly to the erosion of trust in the imperial 
judiciary,** research of this kind is barely able to 
penetrate the facades of rationality and consensus 
that the Aulic Council constructed with the help of 
its files and Protokolle. This state of affairs is highly 
unsatisfactory not only from the perspective of 
historical research but also for legal scholars. It 
means that at present, amidst tens of thousands of 
files, it is almost impossible to determine whether 
or not a trial was conducted according to the 
authoritative contemporary standards. The related 
auxiliary disciplines (esp. the Akfenkunde) are in- 
sufficiently developed, and the concept of practice 
too impractical for judicial decision-making to be 
observed at the micro level with the precision that 


would be necessary to deconstruct grand narra- 
tives. 

Calling for more theory in this situation is 
therefore by no means aimed at abandoning sup- 
posedly proven legal-historical approaches in fa- 
vour of postmodern arbitrariness. Rather, legal 
historians must first develop methods for empirical 
work in order to be able to dissect early modern 
trial documents /ege artis. Simply put, we currently 
lack the »tools to understand what was happening, 
often behind the scenes«.® As a historian, one 
wishes for more, not less, legal expertise in the 
interdisciplinary analysis of judicial decisions. This 
wish, however, is linked to the expectation that this 
expertise will incorporate into its analyses the 
emergence and exploitation of legal knowledge 
that the self-description of jurisprudence rendered 
invisible. 

What a concept of practice would have to 
achieve can be illustrated using the example of 
the deputations. Their activities blatantly violated 
the Imperial Aulic Council regulations and the 
imperial electoral capitulation, but they were not 
intended to replace legal with political communi- 
cation. Rather, deputations enabled the imperial 
palace to reduce contingency in advance of the 
deliberations in the plenary session of the Council 
and to discreetly assert political expectations of 
compromise. The deputations’ members carrying 
out this work of mediating between the palace and 
the adjudicating body were drawn from various 
institutions of the imperial court and linked by ties 
of friendship and family relationships. All had 
some degree of legal literacy — either expert legal 
knowledge, or legal literacy acquired autodidacti- 
cally or on-the-job. 

The transfer of the decision-making process 
from the Imperial Aulic Council’s plenum to a 
deputation thus did not in any way diminished the 
importance of legal knowledge. However, it did 


However, on symbolic information 
processing, see KrIscHER (2010) 55; 
KriscHER (2017) 73. Fak (2023) 
deconstructs rationality myths with a 
view to the written procedure for 
sending files to law faculties. 
VISMANN (2011) 27 already empha- 
sised that legal scholarship has not 
developed a systematic methodology 
for the analysis of court records 
beyond the rules of evidence. SCHENK 
(2023c) discusses this in detail with 
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regard to early modern collegiate 
courts. 

In his expert opinion written in 1740, 
Imperial Aulic Councillor Burkhardt 
reports that in the preceding years, 
imperial estates had attempted to 
defend themselves against arbitrary 
decisions of deputations by appealing 
to the imperial diet (see note 62). The 
links between the deputations and 
appeals (Rekurse) to the imperial diet 
were also established by Zane (1790) 
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place this knowledge in a context saturated with 
power, in which the lead responsibility no longer 
lay with the Aulic Council but with lawyers from 
the Austrian Court Chancellery or the State Chan- 
cellery.** Against the background of the processes 
of differentiation between the political and legal 
sphere that had already begun, courtly power 
could not suddenly inscribe itself into the Verfab- 
rensgeschichte (»process narrative<) 86 constructed in 
files and Protokolle. It needed a medium for this, 
and this medium was the >reporting technique< 
(Relationstechnik)®’ of hand-picked rapporteurs, 
who also linked the adjudicating body and the 
deputation in terms of personnel. In such proceed- 
ings, the plenum of the Imperial Aulic Council, 
under pressure to agree with the decision previ- 
ously made, did not serve as a deliberative but 
rather as a formalising body. This concealed dissent 
behind the facade of Protokolle that only recorded 
the outcome, and produced collegial decisions that 
could be presented to the emperor for signature 
without fear of arousing imperial displeasure, be- 
cause the palace’s interests were already reflected in 
their contents as a result of the court officials’ 
participation in the deputations. 

When analysing these subtle mechanisms of 
translation, formalisation and invisibilisation, ® it 
is not productive to see them as pathologies: we are 
not dealing with individual dispositions but with 
epoch-specific practices that were reproduced over 
a period of around 200 years. Only a concept of 
practice that views formal and informal structures 
as complementary components of one and the 


The State Chancellery emerged from 
the foreign policy department of the 
Austrian Court Chancellery in 1742. 
See HocHEDLINGER (2019). 
Verfahrensgeschichte is a term coined 
by Niklas Luhman to describe the 
narrative developed in the course of a 
court case, which also legitimises its 
outcome. See LUHMANN (2019) 88 
43-46. 

The early modern literature provid- 
ing advice for judges on how to 
handle files also offers material for 
innovative studies in the history of 
knowledge. Until the 19th century, 
the object was referred to as Referier- 
kunst (othe art of reporting:). For 
example in KLUBER (1808). On the 
widespread genre of early modern 
how-to books on all manner of artes, 


see DasTon (2023) 55, 51: »True 89 
science attained demonstrative 90 
certainty; an art achieved at least 91 
regularity in most cases; a mere 92 
craft was haphazard.«; »To formalize 93 
craft knowledge into rules was to give 94 
it voice and dignity but not remove it 

from the workshop.« 

Of course, these mechanisms occa- 95 
sionally failed. In the 1690s, for 

example, the awarding of the ninth 
electoral dignity to Brunswick-Liine- 96 
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same social system can usefully produce insights 
here. Such a concept is offered by organisational 
sociology, which is aware that the formalisation of 
behavioural expectations necessarily goes hand in 
hand with »usable illegality«®’ and the »organiza- 
tion of hypocrisy«.2° Otherwise, organisations 
would hardly be able to meet the contradictory 
demands with which they are confronted. After all, 
doing everything »by the book is known not as a 
recipe for success in the trials of everyday life but 
rather as a method of obstruction.”* 

Since the law aims to be formal,” the analysis 
of informal structures in studies of court practice 
has a particularly productive potential for disrupt- 
ing common assumptions regarding the rule of 
law.”8 Sociologically informed organisational re- 
search is currently being tried in many areas™* and 
has already found its way into research on the Holy 
Roman Empire’s central courts.?* And it is pre- 
cisely the Imperial Aulic Council which represents 
an ideal object of study for this form of research, 
because it strikingly demonstrates the absurdity of 
classical modernity’s insufficiently complex narra- 
tives of progress. Since 1495, the Holy Roman 
Empire had had a central court of justice — the 
Imperial Chamber Court — which was geographi- 
cally separate from the imperial court and had 
highly formalised procedural law and professional- 
ised assessors.°° However, the Imperial Aulic 
Council, which was tied to the imperial court, 
attracted more and more cases from the end of 
the 16th century onwards, until its caseload finally 
exceeded that of the Imperial Chamber Court after 
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See Emicu (2010); NEUMANN (2020), 
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ScHWarRTING (2020a); see the detailed 
discussion by CoL.tn (2022); see also 
ScHwarTING (2020b). 
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ordnung (Imperial Chamber Court 
Ordinance) of 1555 in Laugs (1976); 
cf. Dick (1981). JAHNS (2003/2011) 
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the assessors. 
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1648.°” In contrast to the Imperial Chamber 
Court, the Aulic Council made do with »proce- 
dural snippets«® instead of a fully developed 
procedural law. Its body of judges, divided be- 
tween a bench of noblemen and a bench of 
scholars in a manner typical of the time, became 
increasingly aristocratic due to the appointment of 
nobles from Austria and Bohemia.?? Thus, 
although qualified jurists and >legal literates« sat 
on both benches of the Aulic Council at all times 
during its existence, the average Imperial Aulic 
Councillor in 1730 had a lower degree of profes- 
sionalisation than the average assessor of the Im- 
perial Chamber Court in 1530. 

This highly ambiguous development points to 
Luhmann’s insight that the differentiation of the 
modern legal system was by no means straightfor- 
ward but rather characterised by the regression of 
structures whose imposition on influential elites 
had turned out to be too risky for the as yet little 
developed state. ’°° The shift in emphasis from the 
Imperial Chamber Court to the Imperial Aulic 
Council, already noted by contemporaries, was 
one such regression that made the manifold en- 
croachments on the elite’s privileges by the increas- 
ing functional differentiation and organised juris- 
diction bearable for a society still characterised by 
the primacy of stratification. 

The consensus community’! of the Holy Ro- 
man Empire, primarily formed of the emperor and 
princes, reproduced itself as a »culture of pres- 
ence«."°* The creation of normativity thus re- 
quired not only legal expertise but also communi- 
cation amongst the nobility (e. g. at imperial diets) 
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Quantifying information on the 
volume of business can be found in 
SCHENK (2022a) 84-91. 

SELLERT (1995) 830. SELLERT (1973) 
is seminal reading regarding the 
procedural law of the Imperial Aulic 
Council. The ordinances of the 
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STOLLBERG-RILINGER (2015) 4. 

The integrative achievements of the 
Diet of Regensburg for the Holy 
Roman Empire also consisted less in 
the production of binding political 
decisions than in the provision of 
information and communication 
services. See FRIEDRICH (2007). 


to be carried into all corners of the Empire.’ As 
the seat of the ruler and the hub of a network 
of envoys (which intensified after 1648), Vienna 
proved very attractive to numerous noble families 
and thus offered a much more favourable in- 
frastructure for such communication processes 
than the Imperial Chamber Court in Speyer or 
Wetzlar.*°* At the imperial court, where nearly all 
the major imperial estates were represented in 
one form or another, expectations of compromise 
— typical of legal communication in interaction 
systems *°° — could be discreetly realised. The Holy 
Roman Empire lacked the means of power to 
push through independent judicial decisions 
reached entirely within the constraints of formal 
court procedure against the major estates’ opposi- 
tion. 1° 

Until now, research has hardly dealt with the 
fact that in the 18th century, the pioneering role in 
the differentiation of law passed from the imperial 
level to the >fiscal military states<’®” of Prussia and 
Austria. These states initiated reforms of their 
judicial systems based on their ability to enforce 
their elites’ compliance. At the same time, they 
used sustained criticism of corruption to put pres- 
sure on the micropolitical entanglements between 
elite society and judges that had characterised 
judicial decision-making for centuries.'°* This 
path remained closed to the Holy Roman Empire 
which, in Hegel’s much-quoted phrase, was a »state 
in thought« (Gedankenstaat) and not a state in 
reality.’ Thus the Josephinian reform of imperial 
justice, which had been modelled on the Prussian 
system in many respects, came to a standstill in the 


tions between these reforms and 

the bourgeoisification of court per- 
sonnel and a fundamental change in 
patronage cultures become visible. 
See STRAUBEL (2010); BERNSEE (2017); 
ENGELS (2014) for an introduction 
to historical corruption research; 
and RosENMULLER (2019) with regard 
to the early modern judiciary. Some 
reflections on the comparison of 
Latin America and the Holy Roman 
Empire are found in ScHENK (2020c). 
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by SELLERT (1980/1990); an edition of 104 Reference should be made to the 
the Gemeine Bescheide (General excellent theoretical and empirical 
notices) is provided by OzstMANN studies by Pecar (2003) and 
(2017). HENGERER (2004). 

On this, see ScHENK (2023b) 50-66, 105 LuHMmann (2015b) 71. 

with additional sources and refer- 106 LuHMann (2008) 172. 

ences. 107 

Luumann (2015a) 27. state Storrs (ed.) (2009); Gopsgy/ 
On the research concept of consen- Marta (eds.) (2022). 

sual rule in the pre-modern era, see 108 SCHENK (2020b) 200-220; ScHENK 
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1760s and 1770s.'!° At the operational level of the 
judicial production of law, the increasing differ- 
entiation of law as a system reproducing itself 
through communication"? thus corresponded less 
and less with formal structural links between the 
judiciary and politics that could have taken this 
differentiation into account. 

The omnipresent reference to the juridification 
(Verrechtlichung) of political-social conflicts in the 
Holy Roman Empire,” together with an under- 
standing of negotiation processes that ignores the 
sociological scholarship on their societal costs,‘ 
has obscured historians’ view of the conflicts of 
norms arising from the renunciation of author- 
itative conflict resolution. This is all the more 
striking as these were absolutely evident to con- 
temporaries, particularly in the context of the 
enlightened 18th-century zeitgeist’s striving for 
disambiguation. *'* In order to accommodate po- 
litical expectations that contradicted the - already 
highly developed — representational constraints of 
judicial procedure, the imperial central courts, 
dependent as they were on the consent of the 
major imperial estates, responded by informalising 
court practice.’"® This phenomenon has so far 
escaped legal historians’ attention because the 
latter have limited themselves to anachronistic 
terms such as Machtspruch (sovereign intervention) 
or Kabinettsjustiz (cabinet justice<) to frame polit- 
ical interventions in the legal system. ''® Not find- 
ing evidence of either in the trial records, they 
conclude that the Imperial Aulic Council had a 
high degree of autonomy.'!” This approach is 
based on an intellectualised understanding of prac- 
tice in which the Imperial Aulic Councillors them- 
selves do not appear at all. Researchers who fol- 
lowed this understanding thus also deemed it 
unnecessary to deal with the councillors’ private 


See ARETIN (1997); DENZLER (2016). 114 


THIESSEN (2021) 321-364. 
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correspondence, in which, however, one can find 
talk of the Council producing »ius incertum«'® 
and following the unspoken expectation of the 
imperial palace to conduct proceedings »in dubio 
semper pro dominox as late as the 1790s. 

The practices with which this cus incertum 
was created were legal practices and therefore 
require legal-historical analysis. Whether in Vien- 
na, Wetzlar or Mexico City: »political, economic, 
and social circumstances cannot simply be seen as 
»external< influences. They need to be integrated 
into a legal historical analysis and analysed as part 
of the knowledge of normativity people had at 
their disposal when they were producing law.«'”? 
Where the failure of positivist concepts of the past, 
burdened with the task of legitimising a narrative 
of progress, is so apparent, research on judicial 
decision-making for the 21st century should be 
conducted with the help of approaches from the 
history of knowledge, not least to show that the 
jurists’ willingness to deconstruct grand narratives 
does not spare their own normative regime. 

As emphasised above, research on the Imperial 
Aulic Councillors’ knowledge of the production of 
normativity would have to describe juridical prac- 
tice as a courtly practice. At the same time Viennese 
court society should be conceptualised as an epis- 
temic community through which expectations for 
compromise found their way into the Council’s 
proceedings. This was even — or rather, especially - 
the case when these expectations ran counter to the 
judicial system’s claims to rationality. From this 
perspective, the councillors no longer appear as 
standard-bearers of modernisation but as holders 
of expert knowledge that linked the legal system 
and its courtly context and was anchored in the 
»jurisdictional culture of a profoundly corporative 
society«. 7° 


118 This and the following quote come 


See most recently JANSEN (2019). 

See also the criticism of the concept of 
juridification in Duve (2021) 54. 
Traditionally, large parts of German- 
language research tend to favour 
arbitration over judgement as a pos- 
itive instrument of conflict regulation 
because the former aims for consen- 
sus. There is rarely a serious discussion 
of the social costs associated with the 
renunciation of authoritative state 
decisions. Insightful reflections on 
this can be found in Kamp (2016) 151. 
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This applies not only to the Imperial 
Aulic Council but also to the Imperial 
Chamber Court, as illustrated by the 
growing importance of so-called ex- 
trajudicial proceedings (Extrajudizial- 
verfahren), which as yet remain largely 
unexplored. See StopoLkow!Tz 
(2023). 

See already Wittowerr (2016) 
177-178 for insicisve criticism. 
There is even talk of »independence« 
with regard to the period around 
1800 in Erwin (2009) 201. 


from the private correspondence of 
the Imperial Aulic Councillor Count 
Friedrich Ludwig Christian zu Solms- 
Laubach. Quoted from PROssLER 
(1957) 25, 29-30. 

Duve (2024) 70. 

Duve (2012) 13. 
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For research approaches that actually seek to 
link theory and empiricism, the Imperial Aulic 
Council boasts a wealth of sources by no means 
limited to the official procedural history kept in the 
Haus-, Hof: und Staatsarchiv in Vienna. Due to the 
high proportion of imperial estates among those 
bringing cases before the Aulic Council as well as 
its location at the hub of a European network of 
envoys, material artefacts relating to trials before 
the Aulic Council can be found in countless 
archives across Europe. 121 Tn addition, several state 
and aristocratic archives in Germany and Austria 
hold papers of former Imperial Aulic Councillors 
still awaiting scholarly attention, although already 
19th-century historians pointed out the »very re- 
markable«'?” correspondence they contain. The 
latter deals precisely with the translation processes 
that are of interest to the international legal-histor- 
ical theory discussion today. While elsewhere the 
analysis of »normative practices of (behind) jurid- 
ical practice«'?? is confronted with sometimes con- 
siderable source problems, '”* with regard to the 
Imperial Aulic Council scholars could draw on the 
full range of material to reach the microlevel of 
decision-making that must be explored in order to 
deconstruct the grand narrative. '”° 

Of course, this can only succeed on the con- 
dition that the material artefacts of informal com- 
munication are not played off against the legal 
communication in the files and Protokolle. In order 
to make intertextualities and translation processes 
between different normative regimes describable, a 
sociology of legal knowledge production must 
understand informality and formality as comple- 
mentary phenomena. Under the umbrella of inter- 
disciplinary judicial research, it therefore makes 
sense to combine impulses from the history of 


SCHENK (2024a) provides detailed 


124 Most recently Martus/SPOERHASE 


knowledge with the methodological rigour of 
organisational research based on systems theory, 
which never loses sight of the operational struc- 
tures of the court organisation that reproduces 
itself through decisions. 

But what does this mean in concrete terms? In 
the previous section, we have already familiarised 
ourselves with deputations as »relatively stable 
historical arrangements in which the translation 
of knowledge of normativity«'”° took place. These 
circles formed an »epistemic setting«'?” that could 
be activated ad hoc by the imperial palace, as they 
were based on the linking of formal and informal 
structures that were already in place. The Imperial 
Aulic Council cannot be fully understood as an 
organised social system if the deputations’ role in 
its translation of normative knowledge is not taken 
into account. This applies in particular to the ex 
ante logic that emerged from the construction of 
facts by rapporteurs prior to the deliberation in the 
adjudicating body and which characterises colle- 
gial decision-making in civil law systems to this 
day.'** Countless examples could be used to dem- 
onstrate that in early modern collegiate courts, the 
most conflict-laden translation processes between 
different normative regimes had been completed 
long before the deliberation in the adjudicating 
body. It was the rapporteurs’ reporting technique 
(Relationstechnik) that produced these translations; 
their artefacts should therefore be at the centre of 
any knowledge-historical examination of the nor- 
mative regime of modern judicial practice. 

Around 10000 to 12000 of these reports (Re- 
lationen) have been preserved in the Haus-, Hof 
und Staatsarchiv in Vienna.’”? In addition, there 
are several thousand Vota ad Imperatorem, the 
collegial decisions taken by the Council on the 


person or office could »>know some- 


information on this. 

For instance, with regard to the 
archive of Johann Wilhelm von 
Wurmbrand-Stuppach in Steyersberg 
(Lower Austria), see ZWIEDINECK- 
SUDENHORST (1895) 287. 
ZWIEDINECK-SUDENHORST (1896) 
documents the richness of the records 
there. Numerous other examples 
could be cited. The pioneering study 


(2023) 28 from a general praxeologi- 
cal perspective; and Decock (2021) 17 
with regard to judicial research. 
With regard to the councillors of the 
relacao of Bahia in the 17th and 18th 
centuries, see SCHWARTZ (1973) XIX: 
»Five years of searching failed to 
uncover any personal papers or 
private correspondence of the magis- 
trates.« 

Duve (2017) 93 on the importance of 


by Rasr (2014), dedicated toa vice- 125 

president of the Imperial Aulic the microlevel. 
Council, illustrates the potential yield 126 Duve (2022b) 6. 
of such research. 127 


Duve (2017) 94. 


In the sense of the »structure of 
conditions within which a specific 
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thing«. See BRENDECKE (2016) 7. 
For a comparison with the ex post 
deliberations of common law, see 
CoHEN (2014); see also the contri- 
butions by legal practitioners in 
HAcxer/ Ernst (eds.) (2020). 

Ort ies (2023) 351-353. 
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basis of the rapporteurs’ Relationen. °° Remarkab- 
ly, legal scholars have hardly dealt with these 
sources to date. There is no monograph on the 
Relationen,*** while the first and only legal-his- 
torical study on the Vota ad Imperatorem is almost 
50 years old. "3? Regarding procedures, (legal) his- 
torians have therefore hardly progressed beyond 
the level of the literature of the time. ?? But any- 
one who, following Eugen Ehrlich, wishes to 
describe courts as both state and social institu- 
tions 4 can no longer avoid the reporting techni- 
ques that formed what we might call the »operating 
system« of these institutions. 

Adopting approaches from the history of 
knowledge for the study of the Imperial Aulic 
Council might lead some legal historians to worry 
that the specialist proprium of jurisprudence is lost 
sight of. Such projects working on the Relationen 
and Vota, however, would provide the opportunity 
to disprove these fears and, through a sociology of 
early modern legal reporting techniques, would 
enable us to make visible those translations of 
normative knowledge that were inscribed in colle- 
gial judicial decision-making. The digitisation of 
the minutes of the Imperial Aulic Council, which 
is currently being planned, would create the neces- 
sary archival infrastructure for such a reinterpreta- 
tion. 


IV. Records in Context: The Protokolle of the 
Imperial Aulic Council as a starting point 
for procedural analyses of knowledge of 


the production of normativity 


The Viennese Haus-, Hof und Staatsarchiv’s 
»Reichshofrat« holdings not only include tens of 
thousands of procedural files but also a wealth 
of minutes. The full texts of the latter are to be 
made available to researchers online as part of a 
German-Austrian Digital Humanities project. This 


See SCHENK (2021) 252-254. 
Rantert (2009) provides at least a 
formal overview; for an analysis of 
Relationen from the perspective of 
interdisciplinary judicial history, see 
ScHENK (2023b). 

Levers (1976). 

See the contemporary collections 
of Vota ad Imperatorem in 

Moser (1752-1769); BERGSTRASSER 
(1792-1795). 
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would comprise 197 volumes of Exhibitenprotokolle 
(books recording the submissions received by the 
Imperial Aulic Council; total period covered: 
1579-1806), 13 volumes of Referentenprotokolle 
(documenting the internal distribution of cases, 
ca. 1690-1806) and 688 volumes of Resolutionspro- 
tokolle (minutes recording the results of the Coun- 
cil’s plenary sessions, 1544-1805). Making these 
sources easily accessible will provide >big data< for 
innovative research questions also beyond the 
fields of history and law. For example, linguistics 
researchers could use it to analyse the influences of 
the Imperial Aulic Council’s written records, dis- 
seminated via the printed works of Reichspublizis- 
itk, on the development of Standard High German 
over a period of around 250 years. ¥° 

The Protokolle are also indispensable for an 
external description of knowledge of the produc- 
tion of normativity, because they functioned as 
formalising instances of the trial narrative, the 
Verfabrensgeschichte. Epistemic settings such as the 
deputations did not negate these instances, but 
rather made use of their »strict order«'?° in order 
to conceal the micropolitical »contamination< of 
the production of the Council’s judgements. For- 
mality therefore also unfolded its power in the 
social spaces of negotiations in advance of the 
plenary adjudication. The deputations were the 
sites of highly ambiguous translation processes 
between different normative regimes, which then 
found their way into the Resolutionsprotokolle via 
the rapporteurs. As a social practice, early modern 
legal reasoning took the form of »semi-official 
business« that required minutes in order to make 
decisions recognisable as such and to differentiate 
judicial proceedings from its courtly environment 
— the imperial palace, characterised by oral, face-to- 
face communication, of which the Imperial Aulic 
Councillors were also part.'?” The formalisation 
processes that could be observed everywhere in the 
early modern judiciary and administration did not 


EHRLICH (2022) [1913] 149. 

See BurGpore (2023); also BRAUN 
(ed.) (2011); SCHENK (2024c). 

This and the following quote: 
Karka (2019) [1926] 85. 

SCHLOGL (2014) 263-278 is funda- 
mental in this regard. With good 
reason, systems theory does not assign 
personnel to the organisation itself 
but to its environment: LUHMANN 
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cause communication between patrons and clients 
to dry up, but rather led to its migration into 
informal contact systems. "38 

In order to open up historical organisational 
research to impulses from the history of knowl- 
edge, it is therefore necessary to consistently relate 
the Protokolle to the relevant trial files. This would 
enable us to develop a procedural understanding of 
the formal organisation of the Council’s trials, 
which can then be applied to the interpretation 
of the material artefacts of process-related informal 
communication. The judicial knowledge of the 
production of normativity cannot be analysed by 
observing only some practices; it requires a sus- 
tained examination of those decisions through 
which the court reproduced itself as a social sys- 
tem. From this theoretical premise follows the 
necessity of the empirical work to adopt the ap- 
proach of »records in context«. '%? The particularly 
favourable archival starting conditions enable this 
context to be made visible for the decisions of the 
Imperial Aulic Council. In the following, I will 
briefly outline the associated perspectives. '“° 

The narrative of a Verfahrensgeschichte began 
with the entry of a written pleading in the so- 
called Exhibitenprotokoll, as there were no oral 
hearings in the proceedings of the Imperial Aulic 
Council. Quod non est in actis non est in mundo: 
anything not contained in the Exhibitenprotokoll 
did not find its way into the file and was therefore 
not recognised. The volumes of Ex/ibitenprotokolle 
therefore form the basis for the kind of trial 
statistics currently being increasingly called for in 
international research. 41 Taken individually, the 
volumes provide information on the status, gender, 
denomination and regional origin of the users of 
the justice system. In the context of procedural 
approaches to the collegial judicial production of 
law, however, the volumes unfold their true po- 
tential only in combination with the Referenten- 
protokolle and the Resolutionsprotokolle. 

With the help of an Al-supported analysis of the 
data contained in the three types of Protokolle, it 
would be possible to reveal the »time regime« of 


See Strunz (2022) 215-217 on the 
example of the Prussian adminis- 
tration; also the remarks in MEIER 
(2004), which aim to link systems 
theory and archival studies. 

On this new standard of archival 
description, see Witp1 (2023). 


(2021) 214. 


Fak (2006). 


140 ScHENK (2024a) provides detailed 
information on the following. 
141 VERMEESCH (2021) 32; BAUMANN 


142 For incisive criticism of this, using 
the example of law faculties, see 


the Imperial Aulic Council, which was of decisive 
importance for de facto access or non-access to 
the law. A direct comparison of the Exhibiten- 
protokoll and the minutes of the plenary sessions 
(Resolutionsprotokolle) would not only reveal strik- 
ing connections between the procedural time re- 
gime and the persons involved on both the parties’ 
and the judges’ side. The link between the socio- 
economic status of the parties and the chances of a 
case being dealt with quickly (or at all) would also 
no longer remain hidden. These point to a com- 
modification of the law that has so far been rather 
nonchalantly disregarded by large parts of legal- 
historical research.” To quote Kafka: »Before the 
law stands a door-keeper. A man from the country 
comes to this door-keeper and asks for entry into 
the law. But the door-keeper says he cannot grant 
him entry now.«'*? The Exhibitenprotokolle tell us 
about these women and men from the countryside 
who knocked on the door but never gained entry 
to the law and thus not into the Resolutionsproto- 
kolle. 

At 13 volumes, the Referentenprotokolle, which 
were the procedural step immediately following 
on from the Exhibitenprotokolle, are by far the 
smallest series. Nevertheless, they are of central 
importance for studies on the knowledge of the 
production of normativity. As in most other early 
modern central courts, the Imperial Aulic Council 
combined the ex ante logic of collegial decision- 
making in civil law with an ad hoc allocation of 
business by the president that was hardly restricted 
by normative provisions. This monocratic prerog- 
ative was all the more important as there was no 
provision for circulating cases among all the mem- 
bers of the Aulic Council. In addition, in most 
cases only one rapporteur was appointed, * with 
the result that generally only he had knowledge of 
the file. 

On the basis of the Referentenprotokolle — which 
have hitherto received curiously little attention 
from legal historians — it is possible to reconstruct 
the case allocation practice for nearly the entire 
18th century at an institution which almost lacked 


143 Karka (2015) [1925] 170. 

144 A random sample showed that in 
77 % of all proceedings received in 
1730, no co-rapporteur (Korreferent) 
was appointed. See SCHENK (2024a). 
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any formal procedure for this.’4° For almost all 
cases, the Referentenprotokolle show which council- 
lor was appointed as rapporteur and what subse- 
quent changes in personnel may have occurred in 
the course of the proceedings. These documents are 
precisely the material artefacts of the production of 
law that projects in the history of knowledge 
require in order to overcome the anonymisation 
and disembodiment of collegial decision-making 
in favour of the actor-centred approaches that are 
essential for an external description. The function- 
ing of the deputations described above makes it 
clear that the practice of allocating cases can only 
be understood if framed as a courtly practice. If the 
imperial palace showed an interest in a trial, the 
president appointed a rapporteur from among the 
deputised councillors and reached agreement with 
the lawyers of the Austrian Court Chancellery or 
the State Chancellery on the content of the rap- 
porteur’s report (Relation) before the case was 
presented to the Aulic Council’s plenum for deci- 
sion. Since Germanophone research working with 
early modern trial documents has so far hardly 
gone beyond positivist approaches and, moreover, 
has traditionally neglected the problems associated 
with the judicial construction of facts (Sachverbalts- 
konstruktion) raised by the sociology of knowledge 
in favour of legal source theory,'® such judicial 
practices have so far eluded observation. 

This shortcoming is all the more serious because 
the allocation of cases based on interests was not 
limited to a few particularly controversial cases but 
presumably represented the rule of early modern 
justice. Until well into the 18th century, there are 
countless examples of the Aulic Council’s presi- 
dent appointing rapporteurs who were known to 
have close ties to the defendants or other interested 
imperial estates, in clear violation of the relevant 
regulations regarding bias. The parties who bene- 
fited from being discreetly favoured in this way 
included not only members of the imperial clien- 
tele such as the Elector of Mainz” and other 
religious princes, but also, depending on the polit- 
ical climate, the elector-kings of Brandenburg- 


The only years for which records are 
not existant are 1739-1744. 

On this imbalance see Maxin (2021) 
5; also a pointed remark by Rosen 
(2006) 68: »Legal systems create facts 


(2013) 143. 


148 For more on this example from 1746, 
see ROHRSCHNEIDER (2014) 190. 
149 In 1717; further details in ScHENK 


150 The concept of »ambiguity tolerance« 


Recherche 


Prussia or Hanover-England. The Aulic Council 
thus opened up informal channels through which 
expectations of compromise could be communi- 
cated that could not have been openly expressed in 
formal proceedings. 

Scholars of judicial history who do not seek to 
construct a narrative of a German tradition of the 
rule of law can accommodate the informal aspects 
in their understanding of the working of the court 
by interpreting them as an expression of a micro- 
political interdependence between court personnel 
and the higher echelons of society. In the absence 
of sufficient imperial means to impose judgments 
against the more powerful estates’ opposition, the 
Imperial Aulic Council had to rely on cooperation. 
The already advanced differentiation between pol- 
itics and law could be >defused through interac- 
tion >backstage«. At the imperial diet in Regens- 
burg, the imperial palace secretly signalled its will- 
ingness to make concessions to a number of im- 
perial estates involved in Imperial Aulic Council 
proceedings in return for their »good behaviour in 
imperial politics. ** Berlin’s agents, on the other 
hand, met with rapporteurs working on relevant 
cases over dinner to sound out the prospects of a 
Prussian-Austrian alliance.” 

The Imperial Aulic Councillors thus carried out 
not only judicial duties but also tasks which we 
would nowadays associate with diplomacy. Rap- 
porteurs were faced with informal expectations 
that they conduct their cases with »ambiguity 
tolerance«, 1° juggling the divergent demands of 
the legal and courtly normative systems. During 
the 18th century, a number of councillors who fell 
short of such expectations fared badly as a result. In 
1740, Imperial Aulic Councillor Burkhardt re- 
ported that the »statesmen«, who were willing 
and able to »combinex jurisprudence and politics, 
were now setting the tone in the Council. **" Any- 
one who considered this way of exercising the 
judicial office as arbitrary (»willktrlich«) was ridi- 
culed as a »pedant« and marginalised. Imperial 
Aulic Councillor Nikolaus Christoph von Lyncker 
(1643-1726) had already expressed a similar opin- 


(2021) to describe a pragmatic way of 
dealing with conflicting expectations 
of behaviour associated with different 
normative systems. 

151 See note 62. 


in order to treat them as facts.« 
Numerous examples can be found in 
SCHROCKER (1978) 96-103. 
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Islamic societies was introduced into 
early modern research by TH1ESsEN 
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ion in a confidential document in 1712. According 
to von Lyncker, many of his colleagues were of the 
opinion that the ability to judge justly was »mas- 
culum«' and not bound to an »exaggerated 
erudition«. After all, »quid juris«. 

These two artefacts of participant observation 
bear witness to fierce disputes within the body of 
Imperial Aulic Councillors of which researchers 
have to date hardly taken any notice. However, 
these were not simply the result of competing 
patronage networks tussling with each other. 
Rather, the >pedants’« critique of corruption’? 
was part of their demands for disambiguation, that 
is, the separation of the political from the judicial 
sphere. The micropolitical contamination of the 
Relationstechnik was thus a logical target. However, 
since not consensus but power was required for the 
dismantling of the pervasive systems of close con- 
tacts between councillors and parties that »pedants< 
like Lyncker and Burkhardt demanded, the »states- 
men< in the Imperial Aulic Council won out. The 
Referentenprotokolle reveal what effects their victory 
had on the practice of the Imperial Aulic Council. 

These Protokolle contain a number of trials for 
which — again in clear violation of the Imperial 
Aulic Council regulations — a new rapporteur was 
appointed if the first proved to be a »pedant« with 
insufficient ambiguity tolerance regarding courtly 
norms and expectations. Particularly when this 
occurred in Untertanenprozesse (cases in which 
subjects brought cases against their ruler) we can 
observe the proceedings taking a marked turn in 
favour of the defendant sovereign after the change 
of personnel.'** Incidentally, the context of the 
knowledge of production of normativity also in- 
cludes the fact that the »statesmen< among the 
Imperial Aulic Councillors not only served as 
rapporteurs for hundreds of cases but also went 
on to enjoy stellar careers and rose to become vice- 


154 


presidents of the Aulic Council, imperial vice- 
chancellors and commissioners (Konkommissare) 
of the imperial diet. Actor-centred procedural ap- 
proaches to legal reasoning that encompass such 
contexts do not favour any romanticisation of pre- 
modern negotiations of norms that are still some- 
times seen as precursors of the rule of law.'** 
Translation processes between politics and law 
based on the symbolically generalised media of 
success — power and money —'°° are generally 
speaking not aesthetically pleasing, and this also 
applied to the Imperial Aulic Council. 

As already mentioned, it is not least the wealth 
of extant material that makes the Imperial Aulic 
Council such an excellent model system for the 
procedural analysis of knowledge of the produc- 
tion of normativity.'*” First, the Referentenproto- 
kolle make it possible to adopt the actor-centred 
perspective necessary for an external description of 
the formal Verfahrensgeschichte narrated in the 
documents of the formal procedure — the trial 
files, Resolutionsprotokolle (minutes of Council’s 
plenary meetings), Relationen (the rapporteurs’ 
reports) and Vota (the Council’s submissions to 
the emperor). Second, the documents relating to 
the trials produced by the parties in dispute - 
distributed across dozens of archives — in combi- 
nation with numerous other sources (such as con- 
temporary journalism), enable the observation 
of process-related informal communication. In 
these records in context, contact systems around 
the rapporteurs based on the »law of meeting 
again«'°* become visible in which the translation 
between conflicting regimes of normativity took 
place. The analysis of the cases of the Imperial Aulic 
Council could thus be used to overcome the 
»mystification of decision as an internal mental 
occurrence«’®? that is inherent in the concept of 
richterliche Kognition (judicial cognition) in Ger- 


This and the following quote: OStA 
HHSt<A, RK, Verfassungsakten, RHR, 


TrossBacu (1985) 484 on the basis 
of Hessian examples. 
For example, DoHMEN et al. (2019) 


On the term Luymann (2021) 
For an application of this model to 


Prussian justice in the 17th and 18th 
centuries, see SCHENK (2023d). 


K. 3, Kony. 2, no. 2, not foliated. 155 

Here I follow the argumentation 1S. 

of Turessen (2021) 324-332, 156 
according to which criticism of 316-396. 
corruption has played a major role 157 

in the differentiation of fields of 

action since the 18th century. The 

fact that the field of jurisdiction 158 


played a pioneering role here can 
be observed not only in Europe 
but also in Latin America. See 
ROSENMULLER (2019). 


Luhmann’s concept of the Gesetz des 
Wiedersehens describes social contacts 
that will be repeated in the foresee- 
able future. See LUHMANN (2019) 
75-81. 
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man jurisprudence, to be replaced with a descrip- 
tion of empirically observable practices. 

With regard to communication between the 
Imperial Aulic Council and the parties, it is im- 
portant to emphasise that the »maxim of written 
form« (Schriftlichkeitsmaxime) represented an or- 
ganisation of hypocrisy at its very best. 1°° For while 
the imperial palace shielded the Aulic Council’s 
body of judges from the risks associated with face- 
to-face communication by expressly dispensing 
with oral procedural elements, in the same breath 
it instructed them (orally, of course) to grant 
audiences to parties and their representatives in 
their private residences. This informal expectation 
of behaviour’®’ was directed above all at the 
respective rapporteurs, whose key position in the 
ex ante logic of collegial decision-making was 
known to every litigant. In 1739, a senator of the 
City of Frankfurt summarised this knowledge in 
the following way, referring to the Apostle Paul 
(1 Corinthians 13): »If we speak in the tongues of 
men or of angels, but do not have the love (scélicet 
of the rapporteur), we are only a resounding gong 
or a clanging cymbal.«* 

The conviction that the rapporteur dominated 
the adjudicating plenum due to his exclusive 
knowledge of the case file was so deeply ingrained 
in the contemporary use of justice that society 
would never have accepted a >truly< written proce- 
dure. Thus, as countless sources attest, behind the 
facade of written communication at a distance, the 
reporting technique of the usws modernus was 
reproduced as a »domestic practice«.'® This in- 
cluded the rapporteur’s interaction with the parties 
or their lawyers and solicitors (Sollicitanten) which 
was not only not part of the Aulic Council’s 
procedural law, it was even expressly prohibited 
in order to prevent corruption. Nevertheless, 
throughout the early modern period, those who 
could not afford to employ a Sollicitant to act in 


SCHENK (2022a) 50-63; SCHENK 
(2023b) 72-80. 

This expectation was shared both by 
the ruler and the parties, and could 
also be found in a similar form at 
numerous other royal and princely 
courts in early modern Europe and 
Latin America. This applies to courts 
as diverse as Madrid, Wolfenbuttel 
and Quito. See BRENDECKE (2014) 
139; BEI DER WIEDEN et al. (eds.) 
(2020) 16; Herzoc (2004) 190-191. 


162 »Wenn wir mit Menschen- und mit 
Engel-Zungen reden kénnten und 
hatten die Liebe (scilicet des Hrn. 
Referenten) nicht, so sind wir ein 
tonendes Erz und eine klingende 
Schelle.« Quoted from Krieck (1874) 
44. Knowledge of the decisive role 
of Referenten found its way into 
literature in the 1770s through 
WIELAND (2012) [1774-1780] 248. 
In his satirical novel, a town court 
always follows the rapporteur’s 
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their stead travelled to the imperial court to pursue 
their cases at the Aulic Council, often staying in 
Vienna in precarious social conditions for months 
and years at a time. At the end of the 18th century, 
the jurist Karl Friedrich Haberlin estimated that 
the associated income of the Viennese hospitality 
industry amounted to 300000 Reichstaler per 
year. 14 

Early modern use of the justice system was thus 
accompanied by migration processes on a scale that 
was visible in the cityscape and thus undeniable. 
The selfdescription of contemporary jurispru- 
dence explained the presence of so many litigants, 
which stood in contradiction to the Aulic Coun- 
cil’s procedural law, with reference to insufficient 
staffing. The courts, so the explanation went, were 
forced to devote their resources only to those 
proceedings in which the parties expressed their 
interest continuously and in person.'® Research- 
ers have often uncritically repeated this exculpatory 
reference to insufficient resources, without taking 
into account the fact that the Imperial Aulic 
Council did not have a periodic reporting system 
until after the middle of the 18th century and thus 
lacked information on the cases still pending. '® 
As in other places, it was left to the parties to put 
pressure on the court personnel to settle the case by 
using their physical presence as well as what 
Luhmann called symbolically generalised media 
of success (power, money), exerting pressure that 
the legal organisation itself did not generate, unless 
the case happened to be of interest to the imperial 
palace or the upper echelons of the Aulic Council. 

But that was not all. In the private home of the 
rapporteur, the parties sought above all the legal 
hearing (in the literal sense) that the court as a 
collegiate body denied them. The documents of the 
parties throughout the centuries contain countless 
examples of an informal oral presentation of facts 
having taken place, often accompanied by the 


recommendation. The example 
highlights the intersections between 
approaches to judicial decision- 
making in the history of knowledge 
and the law and literature movement. 
On the latter, see Posner (2009). 
Lupwic (2015) provides an instruc- 
tive case study from the field of 
territorial justice. 
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SCHENK (2023b) 80-85. 
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handing over of a specially printed statement 
(species fact) that was, however, not intended for 
the trial’s files. ‘%” While large parts of legal history 
still cling to rationality myths of judicial decisions 
based on files, the facts of the case at the Imperial 
Aulic Council were de facto constructed on the 
basis of an opaque constellation of media consist- 
ing of both the written and the oral. Behind closed 
doors, contemporary legal experts were fully aware 
of this problem of informal factual statements 
being included in the collegial decision even if 
they contradicted the file — which, moreover, most 
of the assessors would not even have read.’ In 
addition, some councillors secretly slipped into the 
role of advocates, helping selected parties to draft 
the pleadings that they then discussed and voted on 
in plenary sessions.'” The interaction between 
Imperial Aulic Councillor von Knorr and the 
Genoese envoy described above was therefore by 
no means unusual. 

The self-description of the functioning of the 
Aulic Council contained in the official files and the 
legal discourse was all the less able to deal with 
these problems of truth because the homes of the 
rapporteurs were not only the dwelling place of 
legal expertise but also the arenas of an exchange of 
gifts that actually ventured into what was consid- 
ered corruption also at the time.’ Numerous 
rapporteurs not only accepted considerable sums 
of money from the parties in ongoing proceedings, 
sometimes they actually demanded them - com- 
bined with the threat that the file would otherwise 
simply be left lying around. Concealment practices 
— such as handovers in the private area of one’s own 
home, transactions via middlemen or wives, or 
disguising sums as harmless fees — all testify to 
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These printed works, which survive 


For an example, see Rast (2014) 316. 


the awareness of the actors that they were moving 
in an area that was no longer covered by contem- 
porary ambiguity tolerance. 

In the existing historiography, such instances of 
entanglement of court personnel and society are 
often not recognised as structural but instead 
marginalised as regrettable exceptions from the 
tule.’”! A project employing the approach of 
historical organisational studies would not go to 
the opposite extreme by constructing Aulic Coun- 
cil justice as habitually subverted by informal 
processes. Rather, it would highlight the systemic 
nature of informal financing mechanisms, which 
not only relieved the burden on the notoriously 
cash-strapped rulers, but, like the deputations, also 
enabled the elites to influence the judicial produc- 
tion of law, because a Gedankenstaat such as the 
Holy Roman Empire could not function without 
their support. Several imperial princes even - 
discreetly — paid fixed annual salaries to individual 
councillors, who were then appointed as rappor- 
teurs by the Aulic Council’s president for those 
trials in which the donors were involved.'”” The 
president thus played an active role as a patronage 
manager in these structures and, if necessary, en- 
sured that ambiguity-intolerant councillors (who 
castigated such practices as corrupt as early as the 
early 18th century) were silenced.'”* In such a 
system type ancien, judicial knowledge of the pro- 
duction of normativity thus reproduced social 
inequality by promoting the commodification of 
law that, within the limits set by imperial interests, 
functioned according to private entrepreneurial 
calculations. ‘”4 

If one were to follow these traces consistently, 
even the Resolutionsprotokolle of the Imperial Aulic 


Nordrhein-Westfalen, Abteilung 


in large numbers, remain mostly 
unexplored. On this research lacuna 


with regard to the Imperial Chamber 171 


Court, see OESTMANN (2021) 
378-379; and generally Limpacu 
(2021) 85. See KaAspER-MARIENBERG 
(2023) on the great significance of 
printed matter in the context of 
Jewish use of justice. 

Imperial Aulic Councillor Burkhardt 
made a clear statement on this in 
1740 in his expert opinion cited in 
note 62. See also the polemical but 
knowledgeable report written by the 
Prussian envoy Maximilian von First 
around 1750, in RANKE (1875) 15. 


ScHENK (2024d) with numerous 
sources. 

Fucus (2002) 282, for example, 
speaks of the »human weaknesses 

of individuals« with regard to 

the Imperial Chamber Court. 

The majority of the Imperial Aulic 
Councillors were also repeatedly 
ascribed a professional ethos that was 
above material temptations; see, for 
example, SELLERT (2013) 294. 

In the 18th century, for example, the 
Duke of Mecklenburg, the Bishop of 
Wurzburg and the Count of Lippe- 
Detmold: Hucues (1988) 51-52; 
ZWIESSLER (2023) 137; Landesarchiv 
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Council, which record around 30 000 meeting days 
and 500 000 decisions over a period of 250 years, '”* 
could be rendered amenable to an external descrip- 
tion, because the commercialisation of the Rela- 
tionstechnik pursued by numerous councillors was 
followed by the commodification of the agenda. 
There are complaints from the middle of the 18th 
century that, contrary to the regulations, the Im- 
perial Aulic Council no longer prioritised the trials 
of the poor and other muserabiles personae; instead, 
its members used their speaking time to promote 
the cases that brought them the most money.'”° 
Judicial knowledge of the production of norma- 
tivity not only served to mobilise the law, but also 
to demobilise it. Before the law stood a door- 
keeper. It was the rapporteur. '”” 


V. Conclusion 


Although most higher courts around the globe 
are collegiate, the scholarly debates on collective 
judging in a comparative perspective '”* show that 
we know little about how they actually reach their 
decisions. This desideratum has a deep historical 
dimension, as collegiate central courts were already 
developing at the threshold of the modern era and 
then spread across large parts of the world in the 
course of European expansion. Researchers speak 
ing of pre-modern collective judging are thus 
referring to a geographical area that already 
stretched from Stockholm to Vienna to Mexico 
City. As a result, they face the challenge of leaving 
the Procrustean bed of national history and open- 
ing up the material artefacts of the early modern 
judicial production of law to global-historical per- 
spectives. 

This also applies to the Holy Roman Empire’s 
two central courts, the Imperial Chamber Court 


Recherche 


and the Imperial Aulic Council, whose activities 
have left behind an extensive written legacy in 
numerous European archives. Over the past deca- 
des, legal scholars and historians have made val- 
uable contributions to researching these sources. 
However, the traditional narrative of these two 
courts as precursors of the rule of law in Germany 
is no longer convincing. If early modern trial 
documents are to be used to make well- 
founded contributions to a »multidisciplinary 
social theory«!”? incorporating approaches from 
global history, one can no longer limit oneself to 
emphasising the emancipatory content and the 
pacifying function of judicial practice. Rather, 
one should work towards a legal history »that 
deliberately makes visible, within the very struc- 
ture of its narrative forms, its own repressive 
strategies and practices«. ‘8° This can only succeed 
if we focus not just on this or that judgment in a 
positivist manner: rather, what is needed are pre- 
cisely those procedural approaches that have so far 
been largely lacking. 

In this article, I have used the example of the 
Imperial Aulic Council to argue for combining 
organisational sociology and the history of knowl- 
edge in order to develop a reflective concept of 
judicial practice. Organisational sociology offers a 
concept of practice that understands formality and 
informality as complementary phenomena and 
can therefore also be applied to the early modern 
period, which in many respects appears as an era of 
formalisation.'** This makes it possible to go 
beyond the system’s self-description to analyse 
those of its rationalities that a legal history bur- 
dened with legitimising tasks neither wanted nor 
was able to observe. 

As shown above, this field of tension between 
formality and informality can only be explored if 
we take into account the ex ante logic embodied by 


See RascHE (2015) 232. 

SCHENK (2024a). On the privileging 
of miserabiles personae before the 
courts of the early modern period, 
see Duve (2008) 102-137; CuNILL 
(2017); Duve (2024) 61-64. 

As early as the 18th century, a dis- 
cursivisation of the written maxim as 
a cover for the supposed arbitrariness 
of the rapporteurs began, which in 
the 19th century fed into the legal- 
political debate on the orality maxim. 
Consequently, analysis of this devel- 
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opment would also be able to provide 
empirically founded contributions 
to a history of the evolution of the 
knowledge of the production of 
normativity. SCHENK (2022a) 40-49; 
ScHENK (2023b) 92-101. 

HAcxer/ Ernst (eds.) (2020). 

Auer (2018) 51. 

CHAKRABARTY (2008) 45. With regard 
to the lower courts in the Holy Ro- 
man Empire, it has already been em- 
phasised that compared to nobles and 
urban notables, the rural population 


benefited the least from judicial con- 
flict regulation and perceived it as 
part of an authoritarian apparatus of 
oppression. For examples from Hesse, 
see BRAKENSIEK (2001) 364. However, 
studies on the Imperial Chamber 
Court and the Imperial Aulic Council 
have so far hardly dealt with the idea 
that we could — at least in part — be 
dealing with »archives of oppression« 
(GINzBURG [2023] 17). 
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rapporteurs, which continues to characterise colle- 
gial decision-making in civil law to this day. Dur- 
ing the early modern period, it was strengthened 
by the ad hoc distribution of cases to rapporteurs 
that was barely normatively constrained. Behind 
the facade of written proceedings, central courts 
such as the Imperial Aulic Council to a consider- 
able extent communicated with both the ruler and 
the parties via informal contact systems, in face-to- 
face meetings in the homes of the individual 
councillors that left no traces in the trial’s files 
and Protokolle. It was thus not only in the Aulic 
Council’s plenary session but above all in the 
preceding informal communication that the coun- 
cillors dealt with the challenge of negotiating the 
coexistence of partially conflicting normativities 
that characterised the early modern period. And 
it was in the rapporteur’s home that the reports 
were written that pre-structured the collegial deci- 
sions through which the court reproduced itself as 
a social system. 

By penetrating beyond the anonymisation and 
intellectualisation of decision-making inherent in 
the collegial principle, an organisational sociolog- 
ical approach makes it possible to increase the 
complexity of empirical work in the way required 
by projects in the history of knowledge to decon- 
struct statist interpretations of court practice at the 
microlevel. To this end, it makes sense to regard 
Relationen and Vota not simply as the result of 
formal judicial Relationstechniken. A more open 
concept like »knowledge of production of norma- 
tivity« is much better suited to locating the actions 
of the actors in a framework that extends beyond 
contemporary selfdescriptions. 

Historical court proceedings should no longer 
be considered as stories »with an objective ending« 
but as forums »of cultural interaction«,'*” and 
archives »not as sites of knowledge retrieval but 
of knowledge production«.'*? What Kathryn 
Burns noted in her study on writing and power 
in colonial Peru also applies to the Imperial Aulic 
Council: »record making was not a straightfor- 
ward, by-the-book matter. [...] The archives [are] 
marked by the intervention of »powerful hands: — 
and this much was clearly not just colonial.«'* 
Despite this, however, one should not lose sight of 


Herrvp (1999) 6. 
STOLER (2002) 90 
Burns (2010) 142-143. 
STOLER (2002) 91. 
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187 See, for example, HERzoc (2007) 
190-191; BRENDECKE (2014) 139. 
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the reproduction of law or denounce the early 
modern court’s techniques of justification as mere 
farce. Instead, the goal is to reveal the conditions of 
the production of law »that shaped what could be 
written, [...] what competencies were rewarded in 
archival writing, what stories could be told, and 
what could not be said«. 18° 

This would open up a broad field for legal 
history, ranging from micropolitics to gift ex 
change and corruption, enabling researchers to 
observe the translations and intertextualities neces- 
sary for making epoch-specific contributions to a 
sociology of legal dogmatics. At the same time, 
such a combination of organisational sociology 
and the history of knowledge could represent a 
viable way of placing early modern central courts’ 
production of law in a global historical context. 
For, despite all local differences, the judicial panels 
of civil law are first and foremost epistemic com- 
munities whose formal organisation shares many 
characteristics. For example, in the Spanish Coun- 
cil of the Indies, the president »enjoyed vast 
powers. The Ordenanzas of 1571 authorised him 
to distribute and assign cases to the councillors as 
he saw fit. They, in turn, analysed the petitions and 
documents and elaborated an »opinion««"** 

Here, too, we find the combination of a con- 
struction of facts by rapporteurs in advance of the 
collegial decision and an ad hoc distribution of 
business, which ensured a pronounced ex ante logic 
in the Imperial Aulic Council’s decision-making 
process and facilitated the discreet translation of 
courtly norms into legal norms. Also for Hispanic 
Latin America one can easily find evidence of face- 
to-face communication between parties and coun- 
cillors in their private homes.'*” It thus seems 
likely that central courts are examples of commun- 
ities of practice that are amenable to glocalisation 
by current research. They allow us to »take the 
normative self-description of a community at its 
word and at the same time grasp the societal 
practice that addresses it«.'8® The rich archival 
records of the Imperial Aulic Council offer the 
best possible empirical starting conditions for this 
and could be used to develop the programme of 
Europdische Rechtsgeschichte into a legal history of 
Europe from a global historical perspective. '®? For 
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whether we are researching normativity in Latin simplistic generalization is possible, and the richer 
America or in the Holy Roman Empire, the same our story lines become.«!”° 
applies: »the more we go into the archive and learn 
about our sources and their subjects, the less any a 
Bibliography 


AMEND-TRaUvT, Anja, ALBRECHT CorDES, WOLFGANG SELLERT (eds.) (2013), Geld, Handel, Wirtschaft. Hochste Gerichte im 
Alten Reich als Spruchkorper und Institution, Berlin 

AMEND-TRAUT, Anya (2020), Reichskammergerichtsforschung — was ist vollbracht, was bleibt zu tun?, in: EADEM (ed.), Ein Leben 
fiir die Rechtsgeschichte — Bernhard Diestelkamp zum 90. Geburtstag, Wetzlar, 69-96 

AmeEnD-TrRavt, Anya, IGnacto CZEGUHN, PETER OESTMANN (eds.) (2021), Urteiler, Richter, Spruchkérper. Entscheidungsfindung 
und Entscheidungsmechanismen in der Europaischen Rechtskultur, K6ln 

AMEND-TRauT, Anya, Nits JORN, Topias SCHENK (2023), Zentralgerichtsbarkeit im Heiligen ROmischen Reich Deutscher Nation 
in transnationaler Perspektive, in: Zeitschrift fur Neuere Rechtsgeschichte 45, 97-126 

AnonyM (1762), Bibliotheca Knoerriana pro auctione publicabitur. In dem sogenannten Céllner-Hof, zweyten Stocks, Wien 
ARETIN, Kart Ormar VON (1997), Reichshofrat und Reichskammergericht in den Reichsreformplanen Kaiser Josephs IL., in: 
DresTELKaMP, BERNHARD, INGRID SCHEURMANN (eds.), Friedenssicherung und Rechtsgewahrung. Sechs Beitrage zur Geschichte 
des Reichskammergerichts und der obersten Gerichtsbarkeit im alten Europa, Bonn, 51-81 

ARETIN, Kart Ormar von (1999), Die Reichsidee um 1800, in: BosBacu, FRANZ, HERMANN Hiery (eds.), Imperium — Empire — 
Reich: Ein Konzept politischer Herrschaft im deutsch-britischen Vergleich, Munchen, 109-117 

ARNETH, ALFRED VON (1871), Johann Christoph Bartenstein und seine Zeit, in: Archiv fiir ésterreichische Geschichte 46, 1-210 
Ascu, Ronatp G. (ed.) (2014), Hannover, GroSbritannien und Europa. Erfahrungsraum Personalunion 1714-1837, Gottingen 
Aver, LEopotp (2017), Wolfgang Sellert und das Projekt zur ErschliefsSung der Prozessakten des Reichshofrats, in: SCHUMANN 
(ed.), 21-30 

Aver, Martetta (2018), Zum Erkenntnisziel der Rechtstheorie. Philosophische Grundlagen multidisziplinarer Rechtswissen- 
schaft, Baden-Baden 

BATTENBERG, FRIEDRICH, BERND SCHILDT (eds.) (2010), Das Reichskammergericht im Spiegel seiner Prozessakten. Bilanz und 
Perspektiven der Forschung, K6ln 

Bauer, VoLKER (2011), Die Kultur der Ambiguitat. Eine andere Geschichte des Islams, Berlin 

BauMANN, ANETTE, ALEXANDER JENDOREF (eds.) (2014), Adel, Recht und Gerichtsbarkeit im frithneuzeitlichen Europa, 
Minchen 

Baumann, ANETTE (2021), Reichskammergericht und Reichshofrat, in: Decocx (ed.), 209-219 

Baumann, ANETTE (2022), Karten vor Gericht. Augenscheinkarten der Vormoderne als Beweismittel, Darmstadt 

BrEI DER WIEDEN, BRAGE, MARTIN FIMPEL, ISABELLE GUERREAU, ANTON PumpPE, SILKE WAGENER-FIMPEL (eds.) (2020), Hof und 
Regierungspraxis im Fiirstentum Braunschweig-Wolfenbuttel 1735. Quellenedition, Braunschweig 

Béty, Lucien (1999), La société des princes. XVI°—XVIII* siécle, Paris 

BercsTrRASsER, HEINRICH WILHELM (1792-1795), Merkwurdige Reichshofraths-Gutachten mit Gesichtspunkten fur den Leser, 
Avol., Frankfurt am Main 

BERNSEE, Ropert (2017), Moralische Erneuerung. Korruption und btrokratische Reformen in Bayern und Preufen, 
1780-1820, Gottingen 

Biacksourn, Davip (2023), Germany in the World. A Global History 1500-2000, New York (NY) 

BonGartz, JOSEF, ALEXANDER DENZLER, CAROLIN KaTzer, STEFAN ANDREAS STODOLKOWITZ (eds.) (2023), Feder und Recht. 
Schriftlichkeit und Gerichtswesen in der Vormoderne, Berlin 

BouLaNncEr, CurisTIAN (2019), Die Soziologie juristischer Wissensproduktion: Rechtsdogmatik als soziale Praxis, in: 1DEM, 
Juttxa Rosenstock, Tosias SINGELNSTEIN (eds.), Interdisziplinare Rechtsforschung: Eine Einftihrung in die geistes- und 
sozialwissenschaftliche Befassung mit dem Recht und seiner Praxis, Wiesbaden, 173-192 

BouLaNncER, CHRISTIAN (2020), The Comparative Sociology of Legal Doctrine: Thoughts on a Research Program, in: German 
Law Journal 21, 1362-1377 

BRAKENSIEK, STEFAN (2001), Erfahrungen mit der hessischen Policey- und Niedergerichtsbarkeit des 18. Jahrhunderts. Zugleich 
ein Pladoyer ftir eine Geschichte des Gerichtspersonals, in: Mincu, Paut (ed.), »Erfahrung« als Kategorie der Frihneuzeit- 
forschung, Munchen, 349-368 

BRAKENSIEK, STEFAN (2010), Verwaltungsgeschichte als Alltagsgeschichte. Zum Finanzgebaren frihneuzeitlicher Amtstrager 
im Spannungsfeld zwischen Stabsdisziplinierung und Mitunternehmerschaft, in: HocHEDLINGER, MICHAEL, THomas WINKEL- 
BAUER (eds.), Herrschaftsverdichtung, Staatsbildung, Birokratisierung. Verfassungs-, Verwaltungs- und Behérdengeschichte der 
Friihen Neuzeit, Wien, 271-290 

Brausacu, Max (1939), Eine Satire auf den Wiener Hof aus den letzten Jahren Kaiser Karls VI., in: Mitteilungen des Instituts fur 
Osterreichische Geschichtsforschung 53, 21-78 


Burns (2010) 147. 


Tobias Schenk 


research 


129 


Rg BZ 2024 


130 


Brausacy, Max (1953), Johann Christoph Bartensteins Herkunft und Anfange, in: Mitteilungen des Instituts ftir Oster- 
reichische Geschichtsforschung 61, 99-149 

Braun, Curistian (ed.) (2011), Kanzleisprachen auf dem Weg zum Neuhochdeutschen, Wien 

BRENDECKE, ARNDT (2014), Writing from Abroad or Talking at Court. Colonial Politics in Early Modern Madrid, in: SawtLia, 
Jan Marco, Rupo.e Scuéct (eds.), Medien der Macht und des Entscheidens. Schrift und Druck im politischen Raum der 
europaischen Vormoderne (14.-17. Jahrhundert), Gottingen, 123-144 

BRENDECKE, ARNDT (2016), The Empirical Empire. Spanish Colonial Rule and the Politics of Knowledge, Berlin 

Brunsson, Nits (2011), The Organization of Hypocrisy. Talk, Decision and Actions in Organizations, 2. ed., Abingdon 
Bupers, CHRISTIAN GoTTLIEB (1751), Repertorium reale pragmaticum iuris publici et feudalis imperii Romano-Germanici 
oder des Heil. Rom. Reichs Staats- und Lehn-Recht, Jena 

Burcporg, WoLEGANG (2015), Die Wahlkapitulationen der romisch-deutschen K6nige und Kaiser 1519-1792, Gottingen 
Burcpore, WoLrcanc (2023), Wie aus Teutschland Deutschland wurde. Die Bedeutung der Reichspublizistik fir die Ent- 
wicklung der deutschen Hochsprache, in: Historische Zeitschrift 316, 535-563 

Burns, Katuryn (2010), Into the Archive. Writing and Power in Colonial Peru, Durham(NC) 

Cart, Horst (2010), »Schwerfalligen Angedenkens« oder »das Recht, interessant zu sein«? Das Alte Reich in der neueren 
Forschungsliteratur, in: Zeitschrift fiir Historische Forschung 37, 73-97 

CHAKRABARTY, DipEsH (2002), A Small History of Subaltern Studies, in: 1EM (ed.), Habitations of Modernity. Essays in the 
Wake of Subaltern Studies, Chicago (IL), 3-19 

Cuakraarty, DipesH (2008), Provincializing Europe. Postcolonial Thought and Historical Difference, Princeton (NJ) 
Cowen, MartuILpE (2014), Ex Ante Versus Ex Post Deliberations: Two Models of Judicial Deliberations in Courts of Last Resort, 
in: American Journal of Comparative Law 62, 401-458 

Co ttin, PETER (2022), Review of: Rena Schwarting, Organisationsbildung und gesellschaftliche Differenzierung. Empirische 
Einsichten und theoretische Perspektiven, Wiesbaden 2020, in: Zeitschrift fir Rechtssoziologie 42, 324-335 

ConraD, SEBASTIAN (2016), What is Global History?, Princeton (NJ) 

Coy, Jason Puitrp, Benjamin MarscuKe, Davip WARREN SaBEAN (eds.) (2010), The Holy Roman Empire, Reconsidered, 
New York (NY) 

CuNILL, CAROLINE (2017), L’Indien, personne misérable. Considérations historiographiques sur le statut des peuples indigenes 
dans l’empire hispanique, in: Revue d’histoire moderne & contemporaine 64, 21-38 

Daston, Lorraine (2023), Regeln. Eine kurze Geschichte, Berlin 

Decock, Wim (2021), Einfihrung — Geschichte der Konfliktlosung im Europa der »Frihen Neuzeit«, in: em (ed.), 1-23 
Decock, Wim (ed.) (2021), Konfliktlosung in der Frihen Neuzeit, Berlin 

DENZLER, ALEXANDER (2016), Uber den Schriftalltag im 18. Jahrhundert. Die Visitation des Reichskammergerichts von 1767 bis 
1776, Koln 

Dick, Bettina (1981), Die Entwicklung des Kameralprozesses nach den Ordnungen von 1495 bis 1555, Kéln 

Dorine, Detier, MANFRED RupERspor: (eds.) (2021), Johann Christoph Gottscheds Briefwechsel. Historisch-kritische Aus- 
gabe, vol. 15, Berlin 

Doumen, Lipa, Paut Faur, TILMANN TrauscH (2019), Regieren im Konsens? Vormoderne politische Entscheidungsprozesse in 
transkultureller Perspektive, in: DoHmEN, Linpa, TILMANN Trauscu (eds.), Entscheiden und Regieren. Konsens als Element 
vormoderner Entscheidungsfindung in transkultureller Perspektive, Bonn, 11-56 

Dorener, THomas (2015), Mittler zwischen Haupt und Gliedern. Die Reichshofratsagenten und ihre Rolle im Verfahren 
(1658-1740), Munster 

Duve, THomas (2008), Sonderrecht in der Frihen Neuzeit. Studien zum ius singulare und den privilegia miserabilum personarum, 
senum und indorum in Alter und Neuer Welt, Frankfurt am Main 

Duve, THomas (2012), Von der Europaischen Rechtsgeschichte zu einer Rechtsgeschichte Europas in globalhistorischer 
Perspektive, in: Rechtsgeschichte — Legal History Rg 20, 18-71, https://doi.org/10.12946/rg20/018-071 

Duve, THomas (2014), German Legal History: National Traditions and Transnational Perspectives, in: Rechtsgeschichte — Legal 
History Rg 22, 16-48, http://dx.doi.org/10.12946/rg22/016-048 

Duve, THomas (2017), Was ist >Multinormativitat:? — Einfihrende Bemerkungen, in: Rechtsgeschichte — Legal History Rg 25, 
88-101, ((https://Print))https://doi.org/10.12946/rg25/088-101 

Duve, THomas (2021), Rechtsgeschichte als Geschichte von Normativitatswissen?, in: Rechtsgeschichte — Legal History Rg 29, 
41-68, http://dx.doi.org/10.12946/rg29/04 1-068 

Duve, THomas (2022a), Legal History as a History of the Translation of Knowledge of Normativity, in: Max Planck Institute for 
Legal History and Legal Theory Research Paper Series No. 2022-16, http://dx.doi.org/10.2139/ssrn.4229323 

Duve, THomas (2022b), Legal History as an Observation of Historical Regimes of Normativity, mpilhlt Research Paper Series 
No. 2022-17, https://ssrn.com/abstract=4229345 

Duve, THomas, José Luis Ecfo (2023), Rechtsgeschichte des frihneuzeitlichen Hispanoamerika, Berlin 

Duve, THomas (2024), How Is Law Produced?, in: rem, Tamar HeErzoc (eds.), The Cambridge History of Latin American Law 
in Global Perspective, Cambridge, 54-73 

Duve, THomas, Tamar HeErzoc (2024), Introduction, in: ie (eds.), The Cambridge History of Latin American Law in Global 
Perspective, Cambridge, 1-17 

EHRENPREIS, STEEAN (2015), Gerichtskollegien, Verfahren und juristische Parteien: Neue Forschungen zur Reichsgerichtsbarkeit 
(2000-2014), in: Zeitschrift fiir Neuere Rechtsgeschichte 37, 143-154 

Eureicu, Eucen (2022) [1913], Grundlegung der Soziologie des Rechts, 5. ed., Berlin. 

EIsENHARDT, ULricH (2023), Kaiserliche Gerichtsprivilegien. Ihre Bedeutung fiir die Entwicklung der Rechtspflege im Alten 
Reich, Koln 


Knowledge of Production of Normativity at the Imperial Aulic Council 


Recherche 


Emicu, Brrerr (2005), Friihneuzeitliche Staatsbildung und politische Kultur. Fur die Veralltaglichung eines Konzepts, in: 
STOLLBERG-RILINGER, Barbara (ed.), Was heifst Kulturgeschichte des Politischen?, Berlin, 191-205 

Emicu, Brrerr (2010), Mit Luhmann im Kirchenstaat. Die romische Wasserbauverwaltung in verfahrenstheoretischer Sicht, in: 
STOLLBERG-RILINGER/ KRISCHER (eds.), 275-301 

Emicu, Brrcir (2011), Die Formalisierung des Informellen. Ein Beitrag zur Verwaltungsgeschichte der Friihen Neuzeit, in: 
Ercu, PETER, SEBASTIAN SCHMIDT-HOENER, CHRISTIAN WIELAND (eds.), Der wiederkehrende Leviathan. Staatlichkeit und 
Staatswerdung in Spatantike und Frither Neuzeit, Heidelberg, 81-95 

Emicu, Brrerr (2020), Kulturform und Karrieretechnik: Moderne Patronage im Spiegel der Frihen Neuzeit, in: ENGELS, JENS 
Ivo, VoLkHARD Hutu, RoBert BERNSEE, VOLKER KOHLER (eds.), Moderne Patronage. Formen und Legitimationen personaler 
Verflechtung im 19. und 20. Jahrhundert, Frankfurt am Main, 139-163 

ENGELS, JENS Ivo (2014), Die Geschichte der Korruption. Von der Frihen Neuzeit bis ins 20. Jahrhundert, Frankfurt am Main 
Ernst, WoLrcGanc (2016), Rechtserkenntnis durch Richtermehrheiten. »group choice« in europaischen Justiztraditionen, 
Tubingen 

Erwin, Hotcer (2009), Machtspriiche. Das herrscherliche Gestaltungsrecht »ex plenitudine potestatis« in der Friuhen Neuzeit, 
Koln 

Fatx, UtricH (2000), In dubio pro amico? Zur Gutachtenpraxis im gemeinen Recht (14. August 2000), in: forum historiae 
iuris, https://forhistiur.net/2000-08-falk/?l=de 

Fark, Utricu (2006), Consilia. Studien zur Praxis der Rechtsgutachten in der frihen Neuzeit, Frankfurt am Main 

Fatx, Utricu (2023), Entscheidungsfindung durch Aktenversendung — ein besonders objektives Gerichtsverfahren?, in: 
BonGariz et al. (eds.), 87-133 

FEUERBACH, ANSELM VON (1821), Betrachtungen tiber die Oeffentlichkeit und Miindlichkeit der Gerechtigkeitspflege, vol. 1, 
GieSen 

FiLtaFer, FRANZ LEANDER (2020), Aufklarung habsburgisch. Staatsbildung, Wissenskultur und Geschichtspolitik in Zentral- 
europa 1750-1850, Gottingen 

Fimpet, Martin (2023), Review of: Dieter Gosewinkel, Oliver Lepsius, Peter Oestmann (eds.), Vom Reichsbewusstsein zum 
Verfassungspatriotismus. Zusammengehorigkeit durch Rechtsregeln. Tagung der Vereinigung ftir Verfassungsgeschichte auf 
der Zeche Zollverein (Essen) vom 17.-19. Februar 2020, Berlin, in: Zeitschrift fir Historische Forschung 50, 306-307 
FiscHER, THomas (2013), Der Einfluss des Berichterstatters auf die Ergebnisse strafrechtlicher Revisionsverfahren. Eine em- 
pirische Untersuchung tiber Zusammenhange zwischen gesetzlichem Richter, personeller Zustandigkeit und Erledigungsart in 
den Entscheidungen der Strafsenate des BGH, in: Neue Zeitschrift flr Strafrecht, 425-432 

FiscHER, THomas (2021), Denkanstof: Theorie, Praxis und Fehlerquellen der strafrechtlichen Revision am Bundesgerichtshof. 
Normative, strukturelle und organisatorische Bedingungen hdéchstrichterlicher Steuerung, in: AMEND-Traut et al. (eds.), 17-34 
Fisu, STANLEY (2011), Das Recht méchte formal sein. Essays, Berlin 

F6cen, Marte THERES (2002), Rechtsgeschichte — Geschichte der Evolution eines sozialen Systems. Ein Vorschlag, in: Rechts- 
geschichte Rg 1, 14-20 

Fécen, Marte THERES (2003a), Romische Rechtsgeschichten. Uber Ursprung und Evolution eines sozialen Systems, 2. ed., 
Gottingen 

Fécen, Marte THERES (2003b), Zu einer Debatte, die keine werden wollte, in: Rechtsgeschichte Rg 2, 12-13 

Forst, Ratner, Kraus GUNTHER (2021), Normative Ordnungen. Ein Frankfurter Forschungsprogramm, in: 1pEM (eds.), 
Normative Ordnungen, 2. ed., Berlin, 9-21 

Freperic II. (1879) [1746], Histoire de mon temps (Redaction von 1746), ed. by Max Posner, Leipzig 

FRIEDRICH, SUSANNE (2007), Drehscheibe Regensburg. Das Informations- und Kommunikationssystem des Immerwahrenden 
Reichstags um 1700, Berlin 

Fucus, Benct CuristIAn (2002), Die Sollicitatur am Reichskammergericht, Koln 

FUsseL, Martian (2021), Wissen. Konzepte — Praktiken — Prozesse, Frankfurt am Main 

Gaspari, Giovanni Battista DE (1790), Aktenmafige Geschichte der berithmten salzburgischen Emigration, Salzburg 
GrnzBurG, Carto (2023), Der Kase und die Wiirmer. Die Welt eines Millers des 16. Jahrhunderts, 9. ed., Berlin 

Goprrey, Mark, Corne us H. van Ruz (eds.) (2020), Central Courts in Early Modern Europe and the Americas, Berlin 
Gopsey, Wittiam D., Petr Mata (eds.) (2022), The Habsburg Monarchy as a Fiscal-Military State. Contours and Perspectives 
1648-1815, Oxford 

Gos, MicHaeL, MicHaEL HocHEDLINGER (2019), Die Osterreichische Hofkanzlei, in: HoCHEDLINGER, MicuaeL, Petr Mata, 
Tromas WINKELBAUER (eds.), Verwaltungsgeschichte der Habsburgermonarchie in der Frihen Neuzeit, vol. 1, Wien, 445-452 
Grae, Houcer T., ALEXANDER JENDORFE, ANDREA PUHRINGER (2001), Staatsgewalt im Alten Reich der Neuen Zeit? Bemer- 
kungen zu drei Neuerscheinungen und ihrer Bedeutung fir die Landesgeschichte, in: Hessisches Jahrbuch fiir Landes- 
geschichte 51, 257-267 

GrieMERT, ANDRE (2015), Juidische Klagen gegen Reichsadelige. Prozesse am Reichshofrat in den Herrschaftsjahren Rudolfs II. 
und Franz I. Stephan, Berlin 

Grim, Dieter (2022), Die Historiker und die Verfassung. Ein Beitrag zur Wirkungsgeschichte des Grundgesetzes, Munchen 
GSCHLIESSER, OswaLD von (1942), Der Reichshofrat. Bedeutung und Verfassung, Schicksal und Besetzung einer obersten 
Reichsbehorde von 1559 bis 1806, Wien 

HaBeERLER, VERONIKA (2014), Die héchstgerichtliche Entscheidung. Eine empirische Studie zur Entscheidungsfindung in Zivil- 
rechtssachen am OGH, Wien 

HAseruin, Karu Friepricu (1793), Osterreich, in: 1pEM, Repertorium des teutschen Staats- und Lehnrechts, vol. 3, Leipzig, 
695-708 


Tobias Schenk 


research 


131 


Rg BZ 2024 


132 


HAcxer, Birxe, WoLecanc Ernst (eds.) (2020), Collective Judging in Comparative Perspective. Counting Votes and Weighing 
Opinions, Cambridge 

HArter, Kart (1993), Der Rekurs des Fiirsten Friedrich Karl von Wied-Neuwied. Zum Verhaltnis von Reichskammergericht 
und Reichstag am Ende des Alten Reiches, in: MouNnuaupt, Hetnz, Dieter Simon (eds.), Vortrage zur Justizforschung. 
Geschichte und Theorie, vol. 2, Frankfurt am Main, 245-284 

HArter, Kart (2012), Konfliktregulierung im Umfeld friihneuzeitlicher Strafgerichte: Das Konzept der Infrajustiz in der 
historischen Kriminalitatsforschung, in: Kritische Vierteljahresschrift fur Gesetzgebung und Rechtswissenschaft 95, 130-144 
HArter, Kart (2021), Infrajustiz und aufergerichtliche Formen der Konfliktregulierung, in: Decocx (ed.), 37-47 
Hauc-Mort1z, GaBRIELE, SABINE ULLMANN (eds.) (2015), Frihneuzeitliche Supplikationspraxis und monarchische Herrschaft 
in europaischer Perspektive, Wien 

Hausmann, ULRicH (2016), Sie gehorchen dem Kaiser, wenn es ihnen beliebt - Zum Verhaltnis zwischen Reichsoberhaupt und 
Reichsstadten anhand von Untertanensuppliken am Reichshofrat im spaten 16. Jahrhundert, in: Lav, THomas, HELGE 
Wittmann (eds.), Kaiser, Reich und Reichsstadt in der Interaktion. 3. Tagung des Muhlhauser Arbeitskreises fiir Reichsstadt- 
geschichte, Muhlhausen 16. bis 18. Februar 2015, Petersberg, 207-234 

Hecer, GeorG WILHELM Friepricu (2004) [1801], Uber die Reichsverfassung, Hamburg 

HENGERER, Mark (2004), Kaiserhof und Adel in der Mitte des 17. Jahrhunderts. Eine Kommunikationsgeschichte der Macht in 
der Vormoderne, Konstanz 

Herrup, Cynruia B. (1999), A House in Gross Disorder: Sex, Law, and the 2nd Earl of Castlehaven, Oxford 

Herzoe, Tamar (2004), Upholding Justice. Society, State, and the Penal System in Quito (1650-1750), Ann Arbor(MI) 
Herzoe, Tamar (2024), What Is Legal History and How Does It Relate to Other Histories, in: Duve, Toomas, Tamar HERzoG 
(eds.), The Cambridge History of Latin American Law in Global Perspective, Cambridge, 39-54 

Hocuepb.incer, Micuazt (2019), Die Staatskanzlei, in: 1pEM et al. (eds.), 453-460 

HocHeDLinceR, MIcHAEL, Perr Mata, THomas WINKELBAUER (eds.) (2019), Verwaltungsgeschichte der Habsburgermonarchie 
in der Frithen Neuzeit, vol. 1, Wien 

HorrMann-REHNITZ, PHitie, ANDRE KRISCHER, MaTTHIAS Pou ic (2018), Entscheiden als Problem der Geschichtswissenschaft, 
in: Zeitschrift fur Historische Forschung 45, 217-281 

HorrMaNnn-REHnI1z, Puivip, MatrHias Poutic, Tim Royek, SUSANNE SPRECKELMEIER (2021), Semantiken und Narrative des 
Entscheidens vom Mittelalter bis zur Gegenwart. Konzeptionelle Grundlagen und historische Entwicklungslinien, in: 1bEM 
(eds.), Semantiken und Narrative des Entscheidens vom Mittelalter bis zur Gegenwart, Gottingen, 9-66 

Hucues, Micuaet (1988), Law and Politics in Eighteenth Century Germany. The Imperial Aulic Council in the Reign of 
Charles VI, Woodbridge 

Jauns, S1GRiD (2003/2011), Das Reichskammergericht und seine Richter. Verfassung und Sozialstruktur eines héchsten Gerichts 
im Alten Reich, 2 vol., Koln 

Jaxoss, Puitipp (2021), Max Weber und die Organisationssoziologie. Uberlegungen zu einem Begriff der vormodernen Orga- 
nisation, Wiesbaden 

Jansen, Nits (2019), Recht und gesellschaftliche Differenzierung. Funf Studien zur Genese des Rechts und seiner Wissenschaft, 
Tubingen 

Joas, Hans (2012), Gefahrliche Prozessbegriffe. Eine Warnung vor der Rede von Differenzierung, Rationalisierung und 
Modernisierung, in: GABRIEL, KARL, CHRISTEL GARTNER, DeTLeF Pottack (eds.), Umstrittene Sakularisierung. Soziologische 
und historische Analysen zur Differenzierung von Religion und Politik, 2. ed., Berlin, 603-622 

Jupson, Prerer M. (2016), The Habsburg Empire. A New History, Cambridge 

Karka, Franz (2015) [1925], The Trial, London 

Karka, Franz (2019) [1926], The Castle, London 

Kaurpxe, ANpreas (2015), Verfahren im Konflikt. Konfessionelle Streitigkeiten und Corpus Evangelicorum im 18. Jahrhundert, 
Munster 

Kamp, HERMANN (2016), Soziologie der Mediation aus historischer Perspektive, in: Zeitschrift fiir Rechtssoziologie 36, 139-153 
Kampmann, CuristopH (2023), Ein Bruch mit der Tradition und eine Gefahr ftir den Reichsfrieden? Die Errichtung der 
Neunten Kur im Urteil des Reichshofratsconclusums vom April 1693, in: Zeitschrift der Savigny-Stiftung ftir Rechtsgeschichte. 
Germanistische Abteilung 140, 422-435 

KarsTEN, ARNE, HILLARD VON THIESSEN (eds.) (2015), Normenkonkurrenz in historischer Perspektive, Berlin 
Kasper-MARIENBERG, VERENA (2012), »vor Euer Kayserlichen Mayestat Justiz-Thron«. Die Frankfurter jiidische Gemeinde am 
Reichshofrat in josephinischer Zeit (1765-1790), Innsbruck 

Kasper-MARIENBERG, VERENA, EDWARD Fram (2022), Jewish Law in Non-Jewish Courts. A Case from Eighteenth-Century 
Frankfurt at the Imperial Aulic Council of the Holy Roman Empire, Max Planck Institute for Legal History and Legal Theory 
Research Paper Series 2022-21, SSRN: https://ssrn.com/abstract=4245608 

Kasper-MARIENBERG, VERENA (2023), Juidische Rechtspraxis und Justiznutzung in der deutschsprachigen Medien6ffentlichkeit 
des 18. Jahrhunderts, in: Frihneuzeit-Info 34, 99-113 

Kreseruinc, ANDRE (2004), Selbstbeschreibung und Fremdbeschreibung. Beitrage zu einer Soziologie des soziologischen 
Wissens, Frankfurt am Main 

KircHHEIMER, Otto (1965), Politische Justiz. Verwendung juristischer Verfahrensméglichkeiten zu politischen Zwecken, 
Neuwied 

Kxetst, HEINRICH VON (1977) [1806], The Broken Jug, translated by RoGER Jones, Manchester 

KxUper, JoHANN Lupwic (1808), Lehrbegriff der Referirkunst, Tubingen 


Knowledge of Production of Normativity at the Imperial Aulic Council 


Recherche 


Kworrina, Marc von (2015), Der funktionsfahige Staat als Wille und Wunschvorstellung. Kritische Anmerkungen zu Joachim 
Whaleys »Das Heilige Rémische Reich deutscher Nation und seine Territorien«, in: Zeitschrift fur Neuere Rechtsgeschichte 37, 
291-297 

KorbeL, Jacek (2021), Sachsen, Preuf&en und der Kaiserhof im Streit um die Schénburgischen Herrschaften (1774-1779), 
Leipzig 

Korprota, Mia (ed.) (2019), Legal Literacy in Premodern European Societies, Cham 

KRANENPOHL, Uwe (2009), Herr des Verfahrens oder nur Einer unter Acht? Der Einfluss des Berichterstatters in der Rechts- 
prechungspraxis des Bundesverfassungsgerichts, in: Zeitschrift fur Rechtssoziologie 30, 135-163 

KraNeENPOHL, Uwe (2010), Hinter dem Schleier des Beratungsgeheimnisses. Der Willensbildungs- und Entscheidungsprozess 
des Bundesverfassungsgerichts, Wiesbaden 

Krieck, Georc Lupwic (1874), Deutsche Kulturbilder aus dem achtzehnten Jahrhundert. Nebst einem Anhang: Goethe als 
Rechtsanwalt, Leipzig 

KriscHER, ANDRE (2010), Das Problem des Entscheidens in systematischer und historischer Perspektive, in: STOLLBERG- 
RILINGERR/ KRISCHER (eds.), 35-64 

KriscHER, ANDRE (2012), Sociological and Cultural Approaches to Pre-Modern Decision Making, in: Wetincs, MarIE- 
Josépuine, Fasran Scuutz (eds.), Débates Antiques, Nanterre, 129-164 

KriscHER, ANDRE (2017), Die Macht des Verfahrens. Englische Hochverratsprozesse 1554-1848, Munster 

KriscHEr, ANDRE (2021), Randnotizen — oder: Wie am englischen Kanzleigericht Entscheidungen hergestellt wurden. Eine 
kleine Fallstudie zu den Grenzen der Hermeneutik in der Rechtsgeschichte, in: Kasiirz, ANDREAS, CHRISTOPH MARKSCHIES, 
PETER STROHSCHNEIDER (eds.), Hermeneutik unter Verdacht, Berlin, 83-114 

KuLENKAMPEF, ANGELA (2005), Osterreich und das Alte Reich. Die Reichspolitik des Staatskanzlers Kaunitz unter Maria Theresia 
und Joseph II., Koln 

Laurs, Apotr (1976), Die Reichskammergerichtsordnung von 1555, Kéln 

Lepstus, OLIvER (2016), La Cour, c’est moi. Zur Personalisierung der (Verfassungs-)Gerichtsbarkeit im Vergleich Deutschland — 
England — USA, in: Jahrbuch des 6ffentlichen Rechts der Gegenwart, Neue Folge 64, 123-182 

Leyers, PETER (1976), Reichshofratsgutachten an Kaiser Josef II., Bonn 

Lrepmann, Epear (2006), Die Rezeptionsgeschichte des Alten Reichs im 19. und 20. Jahrhundert, in: WENDEHORsT, STEPHAN, 
S1eGRID WesTPHAL (eds.), Lesebuch Altes Reich, Miinchen 2006, 8-12 

Limgacy, Saskia (2021), Medien und Medialitat, in: Decock (ed.), 83-90 

Lopez Vatencia, L. (2020), The Royal and Supreme Council of the Indies: The Supreme Court of New Spain, in: GopErRey / 
vaN RHEE (eds.), 463-516 

Lupwic, Utrixe (2015), Verwaltung als hausliche Praxis, in: BRENDECKE, ARNDT (ed.), Praktiken der Frihen Neuzeit. Akteure — 
Handlungen — Artefakte, K6ln, 188-198 

Ltsse-Wo er, GERTRUDE (2023), Beratungskulturen. Wie Verfassungsgerichte arbeiten, und wovon es abhangt, ob sie integrie- 
ren oder polarisieren, 2. ed., Berlin 

Luymann, Nixtzas (1995), Funktionen und Folgen formaler Organisation. Mit einem Epilog 1994, 4. ed., Berlin 

Luymann, Nixtas (2008), Rechtssoziologie, 4. ed., Wiesbaden 

Luumann, Nixzas (2015a), Evolution des Rechts, in: em, Ausdifferenzierung des Rechts. Beitrage zur Rechtssoziologie und 
Rechtstheorie, 2. ed., Frankfurt am Main, 11-34 

Luymann, Nixtas (2015b), Kommunikation tiber Recht in Interaktionssystemen, in: 1pEm, Ausdifferenzierung des Rechts. 
Beitrage zur Rechtssoziologie und Rechtstheorie, 2. ed., Frankfurt am Main, 53-72 

Luumann, Nixtzas (2018), Organization and Decision, Cambridge 

Luumann, Nixtas (2019), Legitimation durch Verfahren, 11. ed., Frankfurt am Main 

Luumann, Nix3as (2020), Das Recht der Gesellschaft, 8. ed., Frankfurt am Main 

Luumann, Nixzas (2021), Die Gesellschaft der Gesellschaft, 11. ed., Frankfurt am Main 

Martus, STEFFEN, CARLOS SPOERHASE (2023), Geistesarbeit. Eine Praxeologie der Geisteswissenschaften, 2. ed., Berlin 

Maxin, Facko (2021), Juristische Wahrheit. Eine Studie zum richterlichen Tatsachenwissen im 19. Jahrhundert, Frankfurt am 
Main 

Meter, Rosert (2004), Niklas Luhmanns Systemtheorie und die ErschlieSung von Archivgut des Alten Reiches. Uberlegungen 
und Konsequenzen ftir die Archivwissenschaft, in: Archivalische Zeitschrift 86, 131-149 

MO ters, CuristorH (2015), Die Méglichkeit der Normen. Uber eine Praxis von Moralitat und Kausalitat, Berlin 

Mout, BENJAMIN FERDINAND (1789), Historisch-politische Vergleichung der beyden héchsten Reichsgerichte in ihren wich- 
tigsten Verhaltnissen, Ulm 

Mout, Ropert von (1846), Die beiden Moser in ihrem Verhaltnisse zu deutschem Leben und Wissen. Mit Benitzung 
ungedruckter Quellen, in: Monatsblatter zur Erganzung der Allgemeinen Zeitung, August 1846, 357-381 

Moraw, Peter, VOLKER Press (1975), Probleme der Sozial- und Verfassungsgeschichte des Heiligen ROmischen Reiches im 
spaten Mittelalter und in der frihen Neuzeit (13.-18. Jahrhundert), in: Zeitschrift fiir Historische Forschung 2, 95-108 
Moser, FRIEDRICH Kart von (1752-1769), Sammlung von Reichs-Hof-Raths Gutachten, 3 vol., Frankfurt am Main 

Moser, FRreDRICH Kart von (1789), Herzens-Erleichterung eines nun seeligen Reichs-HofRaths an K. Joseph II. vom Jahr 
1768, in: Patriotisches Archiv ftir Deutschland 10, 365-377 

Nev, Tim (2023), Inszenierte, vielfaltige und vielzeitige Gefiige — Bausteine einer Theorie der Verfassungsgeschichte, in: 
AucsBErG, Ino, MicHaet W. MULLER (eds.), Theorie der Verfassungsgeschichte. Geschichtswissenschaft — Philosophie — 
Rechtsdogmatik, Tubingen, 53-77 

NEUMANN, FRANzIsKA (2020), Vormoderne Organisationen. Mitgliedschaft und »formale Organisation« in der sachsischen 
Bergverwaltung des 16. Jahrhunderts, in: Zeitschrift fiir Historische Forschung 47, 1-38 


Tobias Schenk 


research 


133 


Rg BZ 2024 


134 


NEUMANN, Franziska (2021), Die Ordnung des Berges. Formalisierung und Systemvertrauen in der sachsischen Bergver- 
waltung (1470-1600), Wien 

NEUMANN, Franziska, Pouuic, MatTTutas, ZIEGLER, Hannes (eds.) (2025), Vormoderne Organisationen: Anfange, Funktionen, 
Folgen (forthcoming). 

OESTMANN, PETER (2017), Gemeine Bescheide, Teil 2: Reichshofrat 1613-1798, Koln 

OESTMANN, PETER (2020), The Highest Courts of the Holy Roman Empire: Imperial Chamber Court and Imperial Aulic 
Council, in: GoprRrey/vaN RHEE (eds.), 225-286 

OrsTMANN, PETER (2021), Entscheidungsfindung und Entscheidungsdarstellung am Reichskammergericht, in: AMEND-TRAUT 
et al. (eds.), 371-386 

Ortttes, Eva (2011), Lettere di intercessione imperiale presso il Consiglio aulico, in: HARTER, Kart, Cecit1a Nuzota (eds.), 
Grazia e giustizia. Figure della clemenza fra tardo medioevo ed eta contemporanea, Bologna, 175-203 

Ortties, Eva (2019), Der Reichshofrat, in: HocHEDLINGER et al. (eds.), 311-319 

Ortiies, Eva (2023), Schriftlichkeit im Entscheidungsprozess. Die Relationen des Reichshofrats, in: Boncartz et al. (eds.), 
345-364 

Ort tes, Eva (2024), Kaiserlicher Hofrat und kaiserliche Herrschaft unter Karl V. (1520-1556). Ein Beitrag zur Geschichte des 
Reichshofrats, Koln 

Precar, Anpreas (2003), Die Okonomie der Ehre. Der hfische Adel am Kaiserhof Karls VI. (1711-1740), Darmstadt 

Perry, Davip (2011), Konfliktbewaltigung als Medienereignis. Reichsstadt und Reichshofrat in der Frihen Neuzeit, Berlin 
Pistor, KarHarina (2023), Der Code des Kapitals. Wie das Recht Reichtum und Ungleichheit schafft, Berlin 

Posner, Ricuarp A. (2009), Law and Literature. A Misunderstood Relation, 3. ed., Cambridge 

Prosster, Hetmut (1957), Friedrich Ludwig Christian Graf zu Solms-Laubach 1769 bis 1822. Sein Lebensweg von 1769 bis 
1806, Darmstadt 

PUrrer, JoHANN STEPHAN (1798), Selbstbiographie zur dankbaren Jubelfeier seiner 50jahrigen Professorsstelle zu Gottingen 
Rantert, Fitrppo (2009), Entscheidungsfindung und Begriindungstechnik im Kameralverfahren, in: OEsTMANN, PETER (ed.), 
Zwischen Formstrenge und Billigkeit. Forschungen zum vormodernen Zivilprozef, K6In, 165-190 

Ranke, LEOPOLD von (1875), Zur Geschichte von Oesterreich und PreufSen zwischen den Friedensschliissen zu Aachen und 
Hubertusburg, Leipzig 

Rascue, Uxricu (2015), Urteil versus Vergleich? Entscheidungspraxis und Konfliktregulierung des Reichshofrats im 17. Jahr- 
hundert im Spiegel neuerer AktenerschlieSung, in: Corpes, ALBRECHT (ed.), Mit Freundschaft oder mit Recht? Inner- und 
aufergerichtliche Alternativen zu kontroversen Streitentscheidungen im 15.—19. Jahrhundert, K6ln, 199-232 

Rast, Karurin (2014), Nutzung und Inanspruchnahme des Reichshofrats durch adlige Mitglieder der Herrenbank am Beispiel 
des Vizeprasidenten Johann Heinrich Notthafft Reichsgraf von Wernberg (1604-1665), in: BAuMANN/JENDOREF (eds.), 
295-330 

REINHARD, WOLFGANG (2002), Frihmoderner Staat und deutsches Monstrum. Die Entstehung des modernen Staates und das 
Alte Reich, in: Zeitschrift ftir Historische Forschung 29, 339-357 

ROHRSCHNEIDER, MICHAEL (2014), Osterreich und der Immerwahrende Reichstag. Studien zu Klientelpolitik und Partei- 
bildung (1745-1763), Gottingen 

Rosen, LawrENCE (2006), Law as Culture. An Invitation, Princeton (NJ) 

RosENMULLER, CHRISTOPH (2019), Corruption and Justice in Colonial Mexico, 1650-1755, Cambridge 

ScHENK, Tostas (2013), Reichsjustiz im Spannungsverhaltnis von oberstrichterlichem Amt und 6sterreichischen Hausmacht- 
interessen. Der Reichshofrat und der Konflikt um die Allodifikation der Lehen in Brandenburg-Preu&en (1717-1728), in: 
AMEND-T Raut, et al. (eds.), 103-219 

ScHENK, Tostas (2014), Der Reichshofrat als oberster Lehnshof. Dynastie- und adelsgeschichtliche Implikationen am Beispiel 
Brandenburg-Preufens, in: BAuMANN/JENDOREF (eds.), 255-294 

ScHENK, Tosias (2017), Das Projekt zur ErschlieSung der Reichshofratsakten. Eine Zwischenbilanz nach acht Jahren, in: 
ScHuMANN (ed.), Justiz und Verfahren im Wandel der Zeit, 31-51 

SCHENK, Tosias (2020a), Reichspatriotismus? Friedrich Wilhelm I. im Spiegel der Reichshofratsakten, in: GOsE, FRANK, JURGEN 
Kroosteruuts (eds.), Mehr als nur Soldatenkénig. Neue Schlaglichter auf Lebenswelt und Regierungswerk Friedrich 
Wilhelms I., Berlin, 113-145 

SCHENK, Tosias (2020b), Vom Reichshofrat iiber Cocceji zu PEBBSY. Epocheniibergreifende Uberlegungen zu gerichtlichen 
Urteils- und Vergleichsquoten aus institutionengeschichtlicher Perspektive, in: Zeitschrift der Savigny-Stiftung fur Rechts- 
geschichte. Germanistische Abteilung 137, 91-233 

ScHENK, Tosras (2020c), Review of: Christoph Rosenmiiller, Corruption and Justice in Colonial Mexico, 1650-1755, 
Cambridge 2019, in: Zeitschrift fir Historische Forschung 47, 335-337 

ScHENK, Tosras (2021), Die Vota ad Imperatorem des kaiserlichen Reichshofrats. Zur Verfahrensautonomie an einem 
herrschernahen Hochstgericht der Frihen Neuzeit, in: AMEND-Traut et al. (eds.), 239-348 

ScHENK, Tosias (2022a), Actum et judicium als analytisches Problem der Justizforschung. Interdisziplinare Perspektiven auf 
kollegiale Entscheidungskulturen am Beispiel des kaiserlichen Reichshofrats, Wetzlar 

ScHENK, Tostas (2022b), Isomorphie und entgrenzte Informalitat in der friihneuzeitlichen Reichsjustiz. Der Reichshofrat im 
Interaktionssystem des Kaiserhofes, in: Frihneuzeit-Info 33, 89-116 

SCHENK, Tos1as (2023a), »Okonomisierung der Zeit«. Justizstatistiken als Medium preufisch-dsterreichischer Staatenkonkur- 
renz im 18. Jahrhundert, in: NEUMANN, FRANZISKA, JORUN POETTERING, HILLARD VON THIESSEN (eds.), Konkurrenzen in der 
Frihen Neuzeit. Aufeinandertreffen — Ubereinstimmung — Rivalitat, Koln, 503-514 


Knowledge of Production of Normativity at the Imperial Aulic Council 


Recherche 


SCHENK, Tosias (2023b), Vom dominus referens zum Berichterstatter. Uberlegungen zur Karriere eines umstrittenen juristischen 
Experten als Beitrag zu einer akteurszentrierten Fremdbeschreibung kollegialen Entscheidens, in: BauMaNN, ANETTE (ed.), 
Juristen als Experten? Wissensbestande und Diskurse von Juristen im 16. und 17. Jahrhundert, Berlin, 15-101 

ScHENK, Tosias (2023c), Unbeobachtet vortibergegangen? Gerichtliches Entscheiden im Spiegel der genetischen Aktenkunde, 
in: BoNGARTZz et al. (eds.), 313-343 

ScHENK, Tosias (2023d), Das Ravensbergische Appellationsgericht zu Colln an der Spree (1653-1750). Ein frithneuzeitliches 
Justizkollegium im Spannungsfeld von Reichs- und Territorialgerichtsbarkeit, in: ANDERMANN, ULRICH, MICHAEL ZOZMANN 
(eds.), Die Grafschaft Ravensberg im 17. Jahrhundert. Verfassung — Recht — Wirtschaft — Kultur. Beitrage des zweiten Ravens- 
berger Kolloquiums, Bielefeld, 51-130 

SCHENK, TosiAs (2024a), Records in Context. Uber die Protokolliiberlieferung des Haus-, Hof und Staatsarchivs als Ausgangs- 
punkt einer Fremdbeschreibung des Reichshofrats (ca. 1648-1806), in: RascHE, Utricu, Tosias SCHENK (eds.), Der kaiserliche 
Reichshofrat. Interdisziplinare Perspektiven auf Organisation und Funktion eines frihneuzeitlichen Zentralgerichts, Koln 
(forthcoming) 

ScHENK, Tosias (2024b), Normativitatserzeugungswissen am kaiserlichen Reichshofrat. Uberlegungen in interdisziplinarer 
Absicht, in: Duve, THomas, PETER OEsTMANN (eds.), Normativitatswissen, Minster (forthcoming) 

ScHENK, Tosras (2024c), Schriftlichkeit und Mindlichkeit im frithneuzeitlichen Reichsprozess. Uber ein pathologisiertes 
Komplementarverhiltnis, in: Exr1cu, SusaNNE, Marta SELIG (eds.), Stadtische Rechtskulturen in der Vormoderne, Regensburg 
(forthcoming) 

ScHENK, Tostas (2024d), Der Reichshofrat im Spannungsfeld von Zweck-Mittel-Rationalitat und Korruption. Praxeologische 
Betrachtungen zur Kommodifizierung des Rechts in der Fruhen Neuzeit, in: BoNGARTZ, JosEF, ALEXANDER DENZLER, CAROLIN 
Katzer, STEEAN ANDREAS STODOLKOW!I7z (eds.), Beschleunigung und Effizienzbemithungen im Gerichtswesen der Vormoderne 
(forthcoming) 

ScHENK, Tosias (2024e), »So sind Firsten und Herren auch ihrer Diener und Rathe Sklaven...« Frihneuzeitliche Privilegien- 
erteilung aus organisationssoziologischer Perspektive, in: ALBERS, GREGOR, PETER OESTMANN (eds.), Ausnahme und Vielfalt im 
Recht der Vormoderne (forthcoming) 

ScHILuinG, Hetnz (2001), Reichs-Staat und frihneuzeitliche Nation der Deutschen oder teilmodernisiertes Reichssystem. 
Uberlegungen zu Charakter und Aktualitat des Alten Reiches, in: Historische Zeitschrift 272, 377-395 

ScHLOGL, Rupote (2014) Anwesende und Abwesende. Grundriss fiir eine Gesellschaftsgeschichte der Frihen Neuzeit, Konstanz 
Scumipt, GeorG (1999), Geschichte des Alten Reiches. Staat und Nation in der Fruhen Neuzeit 1495-1806, Munchen 
ScumipT, Georc (2001), Das frithneuzeitliche Reich - komplementiarer Staat und foderative Nation, in: Historische Zeitschrift 
273, 371-399 

ScumiptT, GeorG (2011), The Old Reich: The State and Nation of the Germans, in: Evans, R. J. W., MicHakEL ScHaIcn, Perer H. 
Witson (eds.), The Holy Roman Empire 1495-1806, Oxford, 43-62 

Scumipt, GeorG (2021), Vaterlandsliebe und Verfassungspatriotismus im fruihneuzeitlichen Deutschland, in: GosEWINKEL, 
Dreter, OLIVER Lepsius, PETER OESTMANN (eds.), Vom Reichsbewusstsein zum Verfassungspatriotismus. Zusammengehorigkeit 
durch Rechtsregeln. Tagung der Vereinigung flr Verfassungsgeschichte auf der Zeche Zollverein (Essen) vom 17.-19. Februar 
2020, Berlin, 165-196 

SCHNEIDMULLER, BERND (2000), Konsensuale Herrschaft. Ein Essay iber Formen und Konzepte politischer Ordnung im 
Mittelalter, in: Herntc, PauL-JoacuiM, S1GRID JAHNS, HaNs-JOACHIM SCHMIDT, RAINER CHRISTOPH SCHWINGES, SABINE WEFERS 
(eds.), Reich, Regionen und Europa in Mittelalter und Neuzeit. Festschrift fur Peter Moraw, Berlin, 53-87 

SCHNETTGER, Mattuias (2006), »Principe sovranox oder »civitas imperialis«? Die Republik Genua und das Alte Reich in der 
Frihen Neuzeit (1556-1797), Mainz 

SCHNETTGER, Matrutas (2020), Kaiser und Reich. Eine Verfassungsgeschichte (1500-1806), Stuttgart 

ScHROCKER, ALFRED (1978), Ein Schonborn im Reich. Studien zur Reichspolitik des Furstbischofs Lothar Franz von Schénborn 
(1655-1729), Wiesbaden 

ScHULZ-SCHAEFEER, INGO (2004), Rechtsdogmatik als Gegenstand der Rechtssoziologie: fir eine Rechtssoziologie »mit noch 
mehr Recht«, in: Zeitschrift fiir Rechtssoziologie 25, 141-174 

Scuumann, Eva (ed.) (2017), Justiz und Verfahren im Wandel der Zeit. Gelehrte Literatur, gerichtliche Praxis und bildliche 
Symbolik. Festgabe fir Wolfgang Sellert zum 80. Geburtstag, Berlin 

ScHwarTING, RENA (2020a), Organisationsbildung und gesellschaftliche Differenzierung. Empirische Einsichten und theore- 
tische Perspektiven, Wiesbaden 

ScuwartTinG, Rena (2020b), Zur Programmatik einer historisch-soziologischen Organisationsforschung, in: Bock, Marcus, 
MarceL SCHMEER (eds.), Im Kreuzfeuer der Kritik: Umstrittene Organisationen im 20. Jahrhundert, Frankfurt am Main, 
103-138 

ScHWARTZ, Stuart B. (1973), Sovereignty and Society in Colonial Brazil. The High Court of Bahia and its Judges, 1609-1751, 
Berkeley (CA) 

SELCHOW, JOHANN HEINRICH CHRISTIAN VON (1778), Einleitung in den Reichshofrathsprocef, vol. 1, Lemgo 

SELLERT, WOLFGANG (1973), Prozefgrundsatze und Stilus Curiae am Reichshofrat im Vergleich mit den gesetzlichen Grund- 
lagen des reichskammergerichtlichen Verfahrens, Aalen 

SELLERT, WOLFGANG (1980/1990), Die Ordnungen des Reichshofrates, 2 vol., Koln 

SELLERT, WOLFGANG (1995), Vollstreckung und Vollstreckungspraxis am Reichshofrat und am Reichskammergericht, in: 
GERHARDT, WattER (ed.), Festschrift fur Wolfgang Henckel zum 70. Geburtstag am 21. April 1995, Berlin, 817-839 
SELLERT, WOLEGANG (2013), Besoldungen und Einkiinfte der Richter am Kaiserlichen Reichshofrat, in: AMEND-Traut et al. 
(eds.), 267-294 


Tobias Schenk 


research 


135 


Rg BZ 2024 


136 


SELLERT, WOLFGANG (2018), New Findings Regarding the Influence of the Ruler on the Supreme Jurisdiction in the Holy 
Roman Empire of the German Nation, in: CzeGuun, Icnacio, Jost ANTontio Lopez Nevot, ANTONIO SANCHEZ ARANDA (eds.), 
Control of Supreme Courts in Early Modern Europe, Berlin, 89-93 

SENCKENBERG, ReNaTuS Kart von (1799), Abhandlung tiber die Fragen, ob und in wiefern jemals Senate im Reichshofrath 
gewesen, ob sie darinn seyn konnen und wie sie allenfalls am nttzlichsten einzurichten waren? Zum bessern Verstand einiger 
Stellen des Osnabriickischen Friedens und der neuesten Reichshofraths-Ordnung, Rastatt 

Situk, AvraHAM (2021), Die Juden im politischen System des Alten Reiches. Jiidische Politik und ihre Organisation im Zeitalter 
der Reichsreform, Berlin 

SomEk, ALEXANDER (2006), Rechtliches Wissen, Frankfurt am Main 

SropoLkow!1Tz, STEFAN ANDREAS (2023), Auswirkungen der Aktenfthrung auf das gerichtliche Verfahren. Reichskammer- 
gericht und Oberappellationsgericht Celle im Vergleich, in: Boncartz et al. (eds.), 267-287 

SToLer, ANN Laura (2002), Colonial Archives and the Arts of Governance: On the Content in the Form, in: Archival Science 2, 
87-109 

STOLLBERG-RILINGER, BARBARA, ANDRE KrIscHER (eds.) (2010), Herstellung und Darstellung von Entscheidungen. Verfahren, 
Verwalten und Verhandeln in der Vormoderne, Berlin 

STOLLBERG-RILINGER, BarBara (2013), Die Frithe Neuzeit — eine Epoche der Formalisierung?, in: HOFELE, ANDREAS, JAN-D1rK 
MUter, WuLF OESTERREICHER (eds.), Die Frithe Neuzeit. Revisionen einer Epoche, Berlin, 3-27 

STOLLBERG-RILINGER, BarBarA (2014), Fur eine Historisierung des Entscheidens, in: Erwagen Wissen Ethik 25,3, 487-489 
STOLLBERG-RILINGER, Barsara (2015), The Emperor’s Old Clothes: Constitutional History and the Symbolic Language of the 
Holy Roman Empire, New York (NY) 

STOLLBERG-RILINGER, Barsara (2016), Cultures of Decision-Making, London 

STOLLBERG-RILINGER, BarparA (2021), The Holy Roman Empire. A Short History, Princeton (NJ) 

Storrs, CHRISTOPHER (ed.) (2009), The Fiscal-Military State in Eighteenth-Century Europe. Essays in Honour of P.G.M. 
Dickson, London 

SrrauBEL, Rote (2010), Adlige und burgerliche Beamte in der friderizianischen Justiz- und Finanzverwaltung. Ausgewahlte 
Aspekte eines sozialen Umschichtungsprozesses und seiner Hintergrtinde (1740-1806), Berlin 

STRUNZ, STEPHAN (2022), Lebenslauf und Birokratie. Kleine Formen der preuf&ischen Personalverwaltung, 1770-1848, Berlin 
Sypow, GERNOT (2003), Recursus ad Comitia. Ein Beitrag zur Justizverfassung des Heiligen Rémischen Reiches im 18. Jahr- 
hundert, in: Rechtsgeschichte Rg 2, 104-122 

TACKE, VERONIKA, THOMAS DrePPER (2018), Soziologie der Organisation, Wiesbaden. 

TEUBNER, GUNTHER (1989), Recht als autopoietisches System, Frankfurt am Main 

THIESSEN, HILLARD VON (2021), Das Zeitalter der Ambiguitat. Vom Umgang mit Werten und Normen in der Frithen Neuzeit, 
Koln 

TRossBacH, WERNER (1985), Bauernbewegungen im Wetterau-Vogelsberg-Gebiet 1648-1806. Fallstudien zum bauerlichen 
Widerstand im Alten Reich, Darmstadt 

VERMEESCH, GRrIET (2021), Access to Justice, in: Decock (ed.), 27-35 

VISMANN, CornELIA (2011), Akten. Medientechnik und Recht, 3. ed., Frankfurt am Main 

WALTHER, GERRIT (2021), Staatenkonkurrenz und Vernunft. Europa 1648-1789, Miinchen 

WENDEHORST, STEPHAN (ed.) (2015), Die Anatomie frihneuzeitlicher Imperien. Herrschaftsmanagement jenseits von Staat und 
Nation, Miinchen 

WestpHaL, SreGRID (2002), Kaiserliche Rechtsprechung und herrschaftliche Stabilisierung. Reichsgerichtsbarkeit in den 
thiringischen Territorialstaaten 1648-1806, Koln 

WesTPHAL, StEGRID (2005), Stabilisierung durch Recht. Reichsgerichte als Schiedsstelle territorialer Konflikte, in: AscH, 
Ronan G., Dacmar Freist (eds.), Staatsbildung als kultureller Prozess. Strukturwandel und Legitimation von Herrschaft in 
der Frithen Neuzeit, Koln, 235-253 

Wuatey, Joacutm (2012), Germany and the Holy Roman Empire, 1493-1806, 2 vol., Oxford 

WIELAND, CHRISTOPH MarTIN (2012) [1774-1780], Geschichte der Abderiten, Studienausgabe, Stuttgart 

Wipr1, Tostas (2023), Die Erweiterung des Provenienzprinzips: der neue Records in Contexts-Standard, in: Archiv 76, 166-173 
Witiowerr, Drermar (2006), Das Reich als Rechtssystem, in: ScHittinc, Hemnz, WERNER Hewn, Jutta GOrzManNn (eds.), 
Heiliges Romisches Reich deutscher Nation 962 bis 1806. Altes Reich und neue Staaten 1495 bis 1806. Essays, Dresden, 81-91 
Witiowerr, Drermar (2016), Selbstandigkeit und Abhangigkeit der Gerichtsbarkeit im Alten Reich, in: DRECKTRAH, VOLKER 
Frrepricu, Dietmar WILLoweEIT (eds.), Rechtsprechung und Justizhoheit. Festschrift fir Gotz Landwehr zum 80. Geburtstag, 
Koln, 177-196 

Wiuson, Peter H. (2011), The Holy Roman Empire 1495-1806, 2. ed., Basingstoke 

Zana, IGnatius [Johann Friedrich Ganz] (1790), Sammlung reichshofrathlicher Gutachten an Kaiserliche Majestat bey Gele- 
genheit der Abfassung der neuesten Wahlkapitulationen zum Gebrauch der gegenwartigen Zeiten, Regensburg 

ZEILINGER, FLORIAN (2022), Wiederherstellbare Ehre. Konzept und Praxis der Ehrrestitution am Reichshofrat Kaiser Rudolfs II. 
(1576-1612), Bielefeld 

ZWIEDINECK-SUDENHORST, Hans von (1895), Die Anerkennung der pragmatischen Sanction Karls VI. durch das deutsche Reich, 
in: Mitteilungen des Instituts fir Osterreichische Geschichtsforschung 16, 276-341 

ZWIEDINECK-SUDENHORST, Hans von (1896), Das Reichsgraflich Wurmbrandsche Haus- und Familien-Archiv zu Steyersberg, 
Graz 

ZWIESSLER, Florian (2023), Geistliche Fiirsten und der Reichstag. Die Hochstifte Bamberg und Wurzburg als Akteure der 
Reichspolitik Mitte des 18. Jahrhunderts, Berlin 


Knowledge of Production of Normativity at the Imperial Aulic Council 


Recherche 


eRe 


te (gene meget 
elle, woxmrit bem Bedell poe 
fazer and rls 


SS 
SS = 


Fig. 1: Imperial Aulic Council meeting under Emperor 
Leopold I. Illustration from: Johann Christoph von 
Uffenbach, Tractatus singularis et methodicus de excelsissimo 
consilio caesareo-imperiali aulico, Frankfurt am Main 1700 
(photo: Manfred Huber). 


In a manner typical of the time, the Imperial Aulic Council’s 
members were divided into a Herrenbank (noblemen’s bench; 
left) and Gelehrtenbank (scholars’ bench; right). The engraving 
demonstrates that already 300 years ago, joint deliberation was 
at the centre of the self-description of collegiate courts as 
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epistemic communities. However, procedural analyses of 
collective judicial decision-making should not reproduce this 
view but instead emphasise the pronounced ex ante logic 
resulting from the allocation of cases to individual councillors 
as rapporteurs. It was they who carried out the most conflict- 
prone translations between different normative regimes in 
advance of the case reaching the Council’s plenum. Their 
Relationstechnik (reporting technique) was the medium that 
inscribed these translations into the procedure and at the same 
time rendered them invisible. 
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Fig. 2: The Imperial Chancellery Wing of the Vienna 
Imperial Palace, completed in 1730, which also housed the 
Imperial Aulic Council until 1806. 

Copperplate engraving by Salomon Kleiner, 1733 

(Wien Museum, Inv. No. 105443). 


The Imperial Aulic Council was not a modern institution, 
but — like many other central courts of the early modern 
period — linked to the ruler’s court, to which the Imperial 
Aulic Councillors belonged. It was thus the epistemic com- 
munity of courtly society that formed the immediate context 
for the creation and utilisation of the legal knowledge 
embodied in the Council’s records. 
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Fig. 3: Not a legal expert as such: Imperial Aulic Councillor 
Hermann von Questenberg with lute. 

Copperplate engraving by Andreas Schmutzer, 1728 

(Wien Museum, Inv. No. W 5339). 


Questenberg, who also distinguished himself as a composer, 
was one of the many noblemen appointed to the Imperial 
Aulic Council’s Herrenbank in the 17th and 18th centuries 
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despite having limited legal knowledge. In 1712, von 
Questenberg’s colleague Nikolaus Christoph von Lyncker 
accused him of passing the time at plenary sessions 
reading French novels. Under the spell of the professiona- 
lisation narrative, legal history has so far struggled to 
recognise that the judicial production of law remained 
dependent on the connections of noblemen like Questen- 


berg. 
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Fig. 4: Bibliotheca Knoerriana pro auctione publicabitur, selftaught legal literacy, which paved the way to the centre 
Vienna 1762 (Berlin State Library — Prussian Cultural of power for this son of a Swabian braidmaker. Knorr’s father- 
Heritage) in-law, Dr. utr. jur. Johann Christoph von Bartenstein, the 

éminence grise of Austrian foreign policy under Emperor 
While Hermann von Questenberg plucked strings, Georg Charles VI, provided support. At least some of the Vota ad 
Christian von Knorr sat over his books, swotting up on Imperatorem of the Imperial Aulic Council, which scholars 
law and history. Over the course of his life, the theologian, see as an indication of judicial autonomy and deliberative 
who was appointed to the Imperial Aulic Council in 1731, discussion culture, were de facto drafted in the Austrian 
amassed a private library of more than 5200 volumes. This Foreign Ministry. 


three-volume auction catalogue is the material artefact of his 
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Fig. 5: Frontispiece of a printed work by the Duke of rapporteur in the case of the so-called »Mecklenburg estates 

Mecklenburg, 1739 (Rostock University Library). conflict«, the Imperial Aulic Councillor von Knorr, of 
partiality. The publication belongs into the context of a 

The fact that the imperial palace took advantage of the ex ante _ general critique of corruption aimed at disambiguating the 


logic of the Aulic Council’s decision-making process by rapporteurs’ micropolitical entanglements that began in 
allocating business on the basis of interests did not go the 18th century and culminated in the 19th century in the 
unnoticed by the disadvantaged parties. In a pamphlet in legal-political debate about the maxim of orality. 


1739, Duke Christian Ludwig of Mecklenburg accused the 
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Fig. 6: Intertextuality in the mirror of the Concept of the 
Votum ad Imperatorem of 1 June 1739, in which the Imperial 
Aulic Council vigorously rejected the accusations of the Duke 
of Mecklenburg against Imperial Aulic Councillor von Knorr 
(OStA HHStA, RHR, Vota ad Imperatorem, K. 38, No. 17). 
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At the top left the following words are visible: »Votum 
secretioris deputationis ad Imperatorem«. This became: 
»R[eichs]h[of]raths Votum ad Imperatorem«. This draft 
therefore shows that the Votwm had already been finalised 
by an informal deputation on 9 May, i.e. around three 
weeks before the Council’s plenary session, and moreover 
approved by the Emperor (»placet in toto«). The involvement 
of the Imperial Aulic Council was thus merely pro forma. 
Such translation practices were legal practices and therefore 
require legal analysis. History as a discipline cannot do this 
alone. 
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Fig. 7: Resolutionsprotokolle (minutes recording the » What did you say? A minute? Drafted in my absence, after 
plenary session’s decisions) of the Imperial Aulic Council the event, by someone who was not even at the discussion. 
in the Haus-, Hof und Staatsarchiv in Vienna That’s not bad. And why a minute, anyway? Was it official 
(photo: Tobias Schenk). business? »Nox, said the schoolmaster, »semi-official, the 


minute too is only semi-official, it was made only because 
with us there has to be strict order in everything. Anyway, 
there it is and it does you no honour.« 

Franz Kafka, The Castle. 
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